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IT HE 

Transfer of Property Act 

BKING 

AOT IV OF 1882. 

(As amended by all subsequent Acts up to date.) 

Passed bt the Governor-General of India in Council 

(Raoolved tlie assent of the Oovornor<aeneral on the 17th Febraary» 1882. 


An Act to amend the law relating to the Transfer of 
Property by Act of Parties. 


Whereas it is expedient to define and amend cer- Prmmu*. 
tain parts of the law relating to the transfer of property 
by act of parties ; it is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

1 . This Act may be called the “ Transfer of Pro- sbort u««. 
perty Act, 1882 .” 

It shall come into force on the first day of July, comm«io«. 

1882 . “•"‘* 

It extends in the first instance to the whole of Extant. 
British India* except the territories respectively adhunis- 


^ Act IV of 1882 has ceased to he 
in foroe in the Naga Hills district, the 
IMbrngarh VronUar Tract, the North 
Caehar Hills, the Qaro Hills, the Kh# . 

Ml 


shia and Jaintia Hills, and the Mllriy 
HUls Tiaot-^-see Assam UuUs Ma* 
nual, Eda 1893, pp* 408, 409, Pt. II, 
ppb 212 and 705, respeotfrsljrn 

41 
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tered by the Governor of Bombay in Council, the Lieute- 
nant-Governor of the Punjab and the Chief Commissioner 
of British Burma.* 

But any of the said Local Governments may, from 
time to time, by notification in the local official Gazette, 
extend®, this Act [or any part thereof}* to the whole or 
any specified part of the territories under its adminis- 
tration. 

And any Local Government may, with the previous 
sanction of the Governor-General in Council from time 
to time, by notification in the local official Gazette, 
exempt,"* either retrospectively or prospectively, any 
part of the territories administered by such Local Gov- 
ernment from all or any of the following provisions, 
namely : — 

Sections 64, paragraphs 2 and 3, 69, 107 and 123.* 

Notwithstanding anything in the foregoing part of 
this section, sections 64, paragraphs 2 and 3, 69, 107 


I This reference to British Burma 
should now be read as referring to 
Lower Burma — see Act XX of 1886, 
s. 4, and now the Burma Laws Act 
<XIII of 1898). The Chief Commis- 
sioner of British Burma is now Lieute- 
nant-Governor of Burma — see Pro- 
damatiorif dated 9th April 1897, in 
Gazette of India^ 1897, Ft. 1, p. 251. 

° Act IV of 1882 has been extend- 
ed from Ist January 1893, to — 

(») the whole of the territories, 
other than the Scheduled Dis- 
tricts, under the administra- 
tion of the Government of Bom- 
bay— see Btmihay Oovemmeni 
GazeUe, 1892, Ft- I, p- 1071; 
and 

{%%) the area included within the 
limits of Rangoon town as hrom 
time to time defined' for the 
purposes of the Lower Burma 


Courts Act, 1900, and within 
the municipalities of Moulmein, 
Baasein and Akyab jurisdiction 
of the Recorder of Rangoon, 
now Chief Court of Lower 
Burma — see Burma Gazette, 
1904, Ft. I, pp. 628 and 684. 

The Act has been repealed as to 
Crown Grants by Act XV of 1896. 

^ Added by s. 2 of Act VI of 
1904. 68. 54, 69, 107, 117, 118 and 123 

have been extended to the whole of 
lx>wer Burma except the areas exclud- 
ed from time to time from the opera- 
tion of the Indian Registration Act — 
see Burma Gazette, 1904, Ft. 1, p. 684. 

^ No such exemption has yet been 
made. 

^ This clause was substituted for 
the original clause by Act III of 1885, 
s. 1. 
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and 123 shall not extend or be extended to any district or 
tract of country for the time being excluded from the opera- 
tion of the Indian Registration Act, 1877,' under the power 
conferfed by the first section of that Act or otherwise.* 

2. In the territories to which this Act extends for 
the time being the enactments specified in the schedule 
hereto annexed shall be repealed to the extent therein Aliu’"’ 
mentioned. But liothing herein contained shall be 
deemed to affect — 


(а) the provisions of any enactment not hereby ex- saving of oer- 

tain enact- 

pressly repealed : montu, inoi- 

•/ r dents, rights, 

(б) any terms or incidents of any contract or con- otc. 

stitution of property which are consistent 
with the provisions of this Act, and are al- 
lowed by the law for the time being in force : 

(c) any right or liability arising out of a legal rela- 
tion constituted before this Act comes into 


force, or any relief in respect of any such 
right or liability : or 

(d) save as provided by section 57 and Chapter IV 
of this Act, any transfer by operation of law 
or by, or in execution of, a decree or order of 
a Court of competent jurisdiction ; 
and nothing in the second chapter of this Act shall 
be deemed to affect any rule of Hindu, Muhammadan or 
Buddhist law. 


Saving of enactmenta not expressly repealed. — The first 

clause leaves untouched the provisions of Acts XXXIl of 1839 and 
XXVIII of 1855 as well as those of Acts XXVII of 1866 (except section 


1 Under 8. 8 of the General 
Glauses Act, 1897, references to the 
Registration Act, 1877, are to be con- 
strued as references to the Registra- 
tion Act, 1908. 

* This clause was added by Act 
HI of 1885, s. 2, and is to be deemed 


to have been added from the date on 
which Act IV of 1882 came into focoe. 

Section 54, paragraphs 2 and 3, 
and ss. 59, 107 and 123 extend to 
every cantonment in British India— 
see Act XV of 1910. a 29 (1). 
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tht Act not 

Interfered 

with. 


31 which ia expressly repealed) and XXVIII of 1866 ; the last twa 
Acts being confined to cases to which English law is applicable. 
Incidents of Saving of terms or incidents, Sto., consistent with the 

JStintwitb ” — ^The Act does not interfere with the terms or incidents of any con- 

fnterfer^^^ tract which are not inconsistent with its provisions. With reference to 
with. this clause, the Select Committee observe in their report : We have 

also saved all incidents of contracts not inconsistent with the provisions 
of the Bill. Besides the Malabar mortgagee’s option, which the Bill as 
introduced expressly preserved, there must be many other incidents 
of native contracts with which it is desirable not to interfere.” See 
para. 3 of the report dated 2nd February 1878. Ip the case of mort* 
gages this has been expressly done by the insertion of section 98. Com- 
pare section 1 of the Contract Act and see Mooihora v. The India, Ac,, 
Co. (1883), 10 Cal., 166, dissenting from Kaverji v. The Great, Ac,, Co^ 
(1878), 3 Bom., 109 ; see also The Irrawaddy, Ac,, Co, v. Bugwandas 
(1891), 18 I. A., 121 ; 18 Cal., 620. As to the application of the rule 
of Daniduput, see Jeeivanbai v. Manordas (1910), 35 Bom., 199; But 
see Madhva v. Venkata (1903), 26 Mad., 662 , and see notes to 0. 
34, r. 2, Code of Civil Procedure, fast. 

^ ^ Saving of eziating rights and liabilities. — Cl. ic) only accen- 

Operation of , « , . / ... 

Aotnotretros- tuates the well-known maxim Nmm constitiitio futuns formam tm'ponere 

£? dehsf non prceteritis. Ranchoddas v. Ranchoddas (1877), 1 Bom., 581 ; 
procedure. Rotansi (1877), 2 Bom., 148 ; Chunilal v. Fulchand (1893), 18 

Bom., 160 ; Nagar v. Jivabhai (1894), 19 Bom., 80 ; Doshi v. Malek 
(1895), 20 Bom., 566 ; disting. Chudasama v. Naran (1897), 22 
Bom., 884 ; see also Kalu v. Hanmapa (1879), 5 Bom., 436 ; Padapa 
V. Swamirao (1900), 27 I. A., 86 ; 24 Bom., 556. But the provisions 
to^iu^equent rdoiions created subsequently to July 1882: 

Idgal relations, though arising out of frior transactions. Thus, the assignment of a 
mortgage made after the Act came into force will be governed by the 
provisions of this Act, although the mortgage may have been made 
before. Jugdeo v, Brij Behari (1886), 12 Cal., 505; Sulbamal v. 

■ Venkataram (1887), 10 Mad., 289 ; Rathnasami v. Subramanya (1887),. 

11 Mad., 66 ; Gurulinga v. Ramalakshamma (1894), 18 Mad., 66. The 
words ' nothing contained in the Act shall be deemed to afiect any right 
which has already accrued ’ mean that such right shall not be prejudici- 
ally afEected, and should be read with section 6 of the General Clauses 
Act, 1868. Cf. section 6, Act X of 1897. But the enactment in 0. 34. 
r. 14 of the Civil Pfooedure Code, 1908, merely efiected a change of 
procedure and is applicable to pending execution proceedings. Bai 
Oangay. Rajaram (1911), 13 Bom. L. R., 245.. 
fiztinot riffhts subsequent creation^f suits for foreclosure cannot, except hy 

not roTirod. clear enactment, revive extinct rights and, in efiect, the clear enact- 
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ment is the other way. Srinath v. KheUer (1889), 16 1. A., 85 ; 16 
Cal., 701. 

3. In this Act, unless there is somethinii; repug- interpret*. 

* X tion-olaui*. 

nant ip the subject or context, — 

‘ ‘ inlmovable property ’ ’ does not include standing 
timber, growing crops or grass : 

‘ ‘ instrument ’ ’ means a non-testamentary instru- 
ment ; 

‘ ‘ registered ’ ’ means registered in British India 
under the law for the time being in force regulating the 
registration of documents : 

“ attached to the earth ’’ means — 

(а) rooted in the earth, as in the case of trees and 
shrubs ; 

(б) imbedded in the earth, as in the case of walls or 

buildings ; or 

(c) attached to what is so imbedded for the per- 
manent beneficial enjoyment of that to which 
it is attached : 

“ Actionable claim ” means a claim to any debt, 
other than a debt secured by mortgage of immovable 
property, or by hypothecation or pledge of movable 
property, or to any beneficial interest in movable prop- 
erty not in the possession, either actual or construc- 
tive, of the claimant which the Civil (iJourts recognize 
as affording grounds for relief, whether such debt or 
beneficial interest be existent, accruing, conditional or 
contingent ;* 

and a person is said to have ‘ ‘ notice ” of a fact 
when he actually knows that fact, or when, but for wilful 
abstention from an enquiry or search which he ought to 
have made, or gross negligence, he would have known it. 


• This paragraph was inserted by Act 11 of 1900. 
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or when information of the fact is given to or obtained 
by his agent under the circumstances mentioned in the 
Indian Contract Act, 1872, sec. 229. 

Immovable property. — The Act does not profess to define im* 
movable propertybut merely excludes certain things from the category. 
But it should be read in connection with the definition of immovable 
property contained in the General Clauses Act, 1897, according to which 
the term will 'primd facie include land, benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth. Sec. 3 (26) and sec. 4 (1), Act X of 1897. The 
word ‘ immovable * has not the narrow technical sense of ‘ reaf’ 
in the English law ; the distinction between real and personal prop- 
erty being a mere survival of feudalism and peculiar to the English 
law. It also includes many things which the law of England would 
class as incorporeal hereditaments. Fattehsangji v. Dessai (1873), 
1 I. A., 34 ; 10 Bom. H. C., 281 ; 21 W. R., 178 ; 13 B. L. R., 254. 
Thus a right of ferry is immovable property. Krishna v. Ahilanda 
(1889), 13 Mad., 64. So too is a right of fishery. Baban v. Nagu 
(1876), 2 Bom., 19; Bhundal v. Pandal (1887), 12 Bom., 221; 
Parhutty v. Mudho (1876), 3 Cal., 276; Ramgopal v. Nurumuddin 
(1892), 20 Cal., .446 ; Shibu v. Gupi (1897), 24 Cal., 449 ; 2 C. W. N., 
169 ; disting. Fadu v. Gout (1892), 19 Cal., 644, decided under the 
Specific Relief Act. A hat is within the definition of immovable pro- 
perty. Surendra v. Bhailall (1891), 22 Cal., 752 ; Golani v. Parbati 
(1909), 36 Cal., 665; 13 C. W. N., 596. But sayer compensation is 
not immovable property ; Surendra v. Kadcr (1891), 19 Cal., 8 ; 
though Malikanais. Harmuji v. Hirdaynarayan (1880), 6 Cal., 021 ; 
Ghuraman v. Balli (1887), 9 All., 591 ; cf . Art. 132 of the Limitation 
Act. The right to collect market-dues on a given piece of land on which 
a weekly fair is held is immovable property. SiJeandar v. Bahadur 
(1906), 27 All., 462; 2 A. L. J., 28 ; as also right to the assessment 
on land. Venhaji v. Shidramapa (1894), 19 Bom., 663 ; Madhavrao 
V. Kashibai (1909), 34 Bom., 287. Tiled huts are immovable prop- 
erty. Amrita v. Nibaran (1904), 31 Cal., 340. 

It should be noticed that the definition of immovable property 
in the General Clauses Act is not exhaustive as is shown by the use of 
the word ‘ includes ’ and is in truth no definition at all. The word 
‘ includes * would naturally mean ‘ comprehends ’ in addition to the 
usual meaning of the word, tiliough the draftsman sometimes uses it 
as exhaustive, as for instance where he enumerates all or nearly all such 
things as would naturally be included in the term. When, therefore, 
the nature and quality of a tight can only be determined by refer- 
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cnoe to any particular system of law, that law may properly be 
invoked for the purpose of ascertaining whether such interest is in the 
nature of immovable property. v. Dessat (1873), 1 1. A., 

34; 10 Bom. H. C., 281 ; 21 W. R., 178 ; 13 B. L. R„ 264. Thus, 
a right of Brith Jajmanki or right to officiate as priest at funeral the Hindu 
ceremonies of Hindus within a particular locality is in the nature 
of immovable property. Ragho v. Kassy ilSSS)^ 10 Cal., 73; 13 C. 

L. R., 263 ; cf. Krishnabhat v. Kapabhat (1869), 6 Bom. H. C., 

A. C., 137 ; Balvantrav v. Purshotam (1872), 9 Bom. H. C., 99 ; The 
Collector of Thanav, Krishnanata (1880), 5 Bom., 322; Appana v. 

Najia (1880), 6 Bom., 512 ; hut a turn of worship in a temple is not 
immovable property. Jati v. Mukuvda (1911), 16 C. AV.N., 129. 

Tipnis Pansare right, or right to levy tolls on imports and 
exports, being according to Hindu I^aw nibandhOy is immovable 
property. Krishna ji v. Gajanan (1909), 33 Bom., 373; 11 Bom. L. 

R., 352. But an allowance payable periodically which is not inci- 
dental to an hereditary office is not in the nature of immovable pro- 
perty, unless it is a charge ‘upon such property. The Government 
of Bombay v. Girdharlalji (1872), 9 Bom. H. C., 222 ; The Governmetd 
of Bombay v. Kullianrai (1872), 14 M. 1. A., 551 ; cf. Earl of Stafford v. 

Buckley (1748), 2 Yes. Sen., 170; disting. Fatiehsangji v. Dessai, 
supra. Again, though a mortgage of immovable property ora charge 
on it V ould fall within the definition of immovable property (see the 
cases cited at p. 70, ante), a claim to maintenance though a valid 
one, which does not constitute a charge upon any particular immovable 
property, is not in the nature of immovable property. Beer Chunder 
V. Nohodeep (1883), 9 Cal., 535. But where a company possessed of 
certain leaseholds issued delientures charging its undertaking and all 
its property, a contract for sjaIc of such debentures was held to be a 
contract for an interest in land. Driver v. Broad (1893), 1 Q. B., 539; ' ^ 

affd. on ap|). at j). 744. See also the notes to sec. 39, post. 

There are various other statutory definitions of immovable pro- stututorj 
perty. See sec. 3, para. 5, Act X of 1865 ; cf. sec. 2(6), Act XVI 
1908, But they are properly applicable only in the interpretation of property, 
the particular Acts in which they occur, and cannot assist us in con- 
struing other Acts. An Act of the legislature, as Lord Bowen once 
said, may declare that a horse shall mean a cow, ora salmon an oyster, 
regardless of all laws of natural history ; but this would not make a ; 

cow a horse, or turn an oyster into a salmon. See also the remarks 
of Lord Selborne in Meux v. Jacobs (1875), L. R., 7 H. L., 481 , 493 . 

Attached to the earth. — It has been suggested that the defini- 
tion would exclude what in England are called trade-fixtures annexed 
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not for the better enjoyment of the land but for purposes of trade or 
manu&cture. But the words ' imbedded in the earth ’ are wide enough 
Ustorei, to include machinery fixed to the land by being let into the soil, whether 
such machinery is erected for the purpose of trade or the better enjoy* 
meat of the land itself. Elwea v. Maw (1805), S East., 53 : Wake v. 
HaU (1883), 8 App. Cas., 195, 210. And even things which &re more 
or less capable of 'being used in a detached state will follow the corpus. 
Ex foHe Aethury (1869), L. B., 4 Ch., 630. But though trade-fixtures 
are not absolutely excluded, clause (e) would exclude things affixed 
for the purpose of mere ornament and furniture, the reason being that 
such annexations are generally designed for temporary purposes only. 
Thus valuable tapestries affixed by a tenant for life to the walls of a house 
for the purpose of ornament and the better enjoyment of them are not 
fixtures. Leigh v. Taylor (1902), A. C., 157 ; disting. In re Whaley 
(1908), 1 Ch., 615. But if a fixture though in some sense ornamental 
is in the nature of a permanent improvement, it will be regarded as a 
substantial addition to the premises from which it may not be removed. 
Buchland v. Butterfield (1820), 2 Brod. Bing., 54. 

In a recent English case the mortgagor of a house, subsequently to 
the mortgage, removed the ordinary fixed grates from various rooms 
and substituted for them “ dog grates’’ which were of considerable 
weight, but were not physically attached to the structure of the house. 
It was held that under the circumstances the true inference was that 
the mortgagor placed the “dog grates’^ with the object of im- 
proving the inheritance and therefore they were fixtures which 
passed to the mortgagee. Monti v. Barnes (1901), 1 E. B., 205. 
Cf. Reynold v. AsKby (1904), A. C., 466. Again “Statues, ornamental 
vases, and stone garden-seats retaining their positions merely by their 
own weight, but forming part of the architectural design of the 
* mansion and grounds, have been held to be fixtures : so, 

straightening-plates, that is broad iron plates embedded in the 
floor, and used fqr straightening iron, when taken out of the 
furnace.” Dart, p. 559. 

It should be noticed that the Act makes no exception, certainly 
not in terms, in favour of buildings which are mere accessories, 
such as a building merely erected to cover an engine not fixed 
into the soil. The words ‘ rooted, ’ * imbedded, ’ ‘ attached ’ would, 
MsMiUig of the however exclude things retaining their position merely by their own 
woHs rooted, weight, though they may be intended for the permanent 
beneficial enjoyment of the premises on which they have been 
placed* Such articles stand a very different footing from 
the movable parts of fix^ machinery which are necessary 
f(Mr the working of it* Thus a shed resting by ita own weight 



8*80 


TRANSraR OF PROPERTY, 


641 


OR the foundation prepared for it is not attached to the earth. ** Kogltih lew 
Chaturbhuj v. Bennett (1904), 29 Bom., 323 ; 6 Bom. L. R., 1073, where caUe^ln 
it is observed that the maxim quicquid planlcttur solo sdo oedit 
on which the law of England as to fixtures was founded has never 
received so wide an application in India. For the law in England and 
other countries, see Burge, vol. 2, p. 6 , et seq. Story’s Conflict of 
Laws, § 382. 

It is said in Dart that not every annexation to the freehold is a 
fixture ; and this is certainly the case with fixtures coming under 
cl. (c). But the proposition that an article need not necessarily be 
fastened to the freehold to be a fixture is not true under the Transfer 
oj Property Act which does not recognise what has been called ‘ con- 
structive annexation,’ a term possessing a dangerous amount of 
elasticity. Dart, p. 559. 

In, England the question whether an article is a fixture or not gen- 
erally arises in three classes of cases, first as between landlord and ten- 
ant, secondly, as between tenants for life or in tail, or their personal re- 
presentatives and the remainderman and reversioner, and thirdly, as be- 
tween the heir and executors of a tenant-in-fee, and the whole doctrine 
of fixtures rests on a series of judicial decisions with occasional inter- 
ference by the legislature, grafting exception upon exception on the ven- 
erable rule that whatever is affixed to the freehold becomes a part of it. 

In this country, however, where tenants have, generally speaking, a 
right to remove ell fixtures which have been affixed by them, and where 
there is no difference between movable and immovable property as 
regards the law’ of succession, settled estates also being almost un- 
known, the question what constitutes a fixture seldom comes up for 
discussion, though it may sometimes arise on a transfer either by way 
of sale, or mortgage. The English law relating to fixtures wrhich 
has not yet been able to disentangle itself from archaisms, it should 
be noticed w’as never adopted in India. It is a mere relic of feandalisUi 
and is not certainly based on justice, equity and good conscience. 

See Mofiz v. liasik (1910), 14 C. W. N., 952. See also the notes to 
sec. 8 ; see also pp. 283-286, ante. 

It is hardly necessary to add that a house being imbedded in the Buildings 
earth is undoubtedly immovable property, for though you can move a 
house, you cannot do so without destroying it. It is true the materials 
remain ; but it is no longer a house. Natla v. Nand (1872), 8 B. L. R., 

508 ; see also Denonath v. Adhor (1900), 4 C. W. N., 470. A mortgage 
of a building will thus primd faoie (;arry with it the land on which it 
stands. Uarayma v. Ramasawamy (1§75), 8 Mad. H. C., 100. And 
this will be the case even when the building is erected on leased land 
under an agreement that the lessee might remove it or the lessor diould 
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pay for it at its appraised value. Jones, sec. 146. But the transfer of a 
building with a view to its removal can hardly be treated as a trans- 
action affecting immovable property ; though it has been held in 
England that a contract for the sale of “ the building materials ” 
of a house — with a condition that all materials were to be taken down 
and cleared off the ground within 2 months, ‘ ‘ after which (late any 
materials then not cleared will be deemed a trespass and become for- 
feited, and the purchaser’s right of access to the ground shall absolutely 
cease — is a contract for the sale of an interest in or concerning land. 
Lavery v. Pursell (1888), 39 Ch. D., p. 508. But the judgment is much 
coloured by the language employed in cases decided under the Statute 
of Frauds. 

It seems that the exclusion of growing timber, crops or grass will 
not extend to a transfer which is made not with a view to their sever- 
ance and removal from the soil but with a view that the transferee shall 
enjoy some distinct benefit out of the land. A fortiori, where a right 
is conveyed not merely to timber or crops then growing, but also to all 
trees and crops which may grow on the land within a named period, 
the grantee acquires an interest in the land. Seeni Chettiar v. Santha- 
naihan (1896), 20 Mad., 58 ; cf. Sukry v. Goondalul (1870), 6 Mad. 
H. C., 71; In the matter of a reference under sec. ^^of ActV of 1882 (1888), 
12 Mad., 203 ; Sakharam v. Yishram (1894), 19 Bom., 207, where only 
a single tree was sold ; disting. Misri v. Mozahar (1886), 13 Cal., 262 ; 
Kalka v. Chandan (1887), 10 All., 20 ; MammikkuUi v. Puzhakkal 
(1906), 2-9 Mad., 353. But a contract for the cutting of trees to he 
converted into charcoal upon the ground is a ecjiitract relating 
to movable property, Alisaheb v. Mohidin (1911), 13 Bom. L. E., 
874. In England such a largo number of cases has clustered 
round the question, that the late Lord Coleridge once said that he 
despaired of laying down any rule which should stand the test 
of every conceivable case, Marshall v. Green (1875), 1 C. P. D., 35. 
Mr. Dart, in giving the general result of the authorities, says the 
English law on the subject can hardly be considered as settled. 
Vendors and Purchasers, 226. The tendency, however, at the present 
day is to treat a transfer of growing trees and crops as a transfer 
only of movable property, and they will not be taken out of that 
category, simply because they must derive a certain amount of 
nutriment from the soil before they can be brought to a state of 
maturity. Jones v. Flird (1839), 10 A. & E., 753; Satnsbury v. 
Mathews (1838), 4 M. & W., 343. 

It is necessary to state t^at all trees are not, strictly speaking, 
timber, but only such as are useful for the purpose of building. In 
England certain kinds of trees, if they happen to be of a particular age» 
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are timber throughout the countryi while others may be so by local Tree*, 
custom. (Craig on Trees and Woods, pp. 11. et $ej.) There is, 
however, no such classification in this country, and in this section 
timber is evidently used as synonymous with trees, and includes all 
vegetable growths whether plants or shrubs not being grass or 
growing crops. Mango trees may be classed as timber in accordance 
with the Eriojlish law^ if by the custom of the locality the wood is used 
for building purposes ; Ktishnarao v. Babaji (1899), 24 Bom., 31 ; 
Nahanchand v. Modi (1906), 31 Bom., 183, 197. 

Actionable claim. — The present definition, w'hich was siibsti- Actionable 
tuted by Act II of 1900 for the definition contained in section 130 ®*''*'”* 
of Act IV of 1882, would appear to be somewhat in accordanoo with 
the use of the phrase ‘ chose in action ’ by law yers in England in 
modern times. For the meaning of the W’Ords ‘ debt or other legal 
chose inaction* in section 25(6) in the Judicature Act, 1873, see 
Colonkd Bank v. Whinney (1886), 11 App. (5is., 426, 439; King 
Victoria Jnsurancc Oontpany (1896), A. C., 251, 254: Torkingtonw 
Magee (1902), 2 K. B., 427, 130; Walker w. The Bradford Old Bank 
(1884), 12 Q. B. D., 511. See also I Spence, 180, 181 ; 2 Spem e, 852, 

Mild an article on what is a ('hose in action in 9 L. Q. R., p. 311, by 
Sir H. W. Elpliinstoin . .V chattel interest is not a clu)S(‘ in action. 

WUtdrre v. Rahhits (1844). 14 Sim., 76; cf. Union Bank of London 
\\ Kent (1888), 39 Ch. 1)., 238. Negotiable instruments are choses 
in action, but tney an* (‘\cluded from the* operation of chapter 
VIII of this Act by sec. 137. See Muihar v. Kadir (1905), 28 
Mad., .544. 

A right to claim the benefit of a contract for the purchase of goods inHtaiioei; 
is an actionable claim within the meaning of this section. J offer v. 
Budge-Budge Jute Mills (1906), 34 Cal., 289 ; 11 C. W. N., 566 ; affirm- 
ing 33 Cal., 702. Where the following endorsements w^ere separately 
made on the back of two contracts : — (a) “As to the w hole of my 

right (and) interest in this contract, I have sold the sanu' to ” — 

(6) “I have sold the whole of my right and interest in this contract 

and (in) the goods mentioned therein to ” it was held that what 

was transferred was property, and that none of the exceptions to sec. 

6 applied, and that the subject of transfer was an actionable claim. 

Hansraj v. Nathoo (1907), 9 Bom. L. R., 838. A claim for damages 
for breach of contract, after breach, is not an actionable claim wdthin 
the meaning of this section, but a ‘ ‘ mere right to sue ’ ’ within the 
meaning of sec. 6(c) of this Act, and therefore cannot be transferred. 

Abu Mahomed V. Chunder {1909}, 36 Cal., 345 ; 13 C. W. N., 384. A 
judgment debt has been held not to be an actionable claim. Afzal 
V. Rawlcumar (1886), 12 Cal.» 610 ; Dagdu v. Vanji (1900), 24 Bom., 
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502 ; 2 Bom. L. R., 414; but see Ooodnmn v. Brown (1886), 18 
Q. B. D., 332. 

Actionable claim ” was defined by the repealed section 130 as 
‘ ‘ a claim which the Civil Courts recognise as affording grounds for 
relief whether a suit for its enforcement is or is not actually ponding or 
likely to become necessary/* Under that section the right to recover 
a loan secured by a mortgage of immovable property was an action- 
able claim. Muchiram v. Islian (1894), 21 Cal., 568 ; Jugdeo v. Brij 
Behari (1886), 12 Cal., 505 ; Modun Moliun v. Futtarunnissa (1886), 
13 Cal., 297 ; Subbammal v. V enkatarama (1887), 10 Mad., 289 ; Rath- 
nasami v. Subramanya (1887), 11 Mad., 66 ; Hakim- un-nissa v. Deo- 
narain (1888), 13 aIi., 102. But see Motiram v. t/ct il/ai (1894), t6 
AIL, 313; Rani v. Ajudhia (1894), 16 All., 315, distinguishable. 
But in the opinion of the Allahabad and Madras High Courts, a debt was 
not an actionable claim, till it fell due. Siblal v. Azmatullah (1896), 
18 AIL, 265 ; Amnachallam v. Subramanian (1906), 30 Mad., 235. 
It would thus seem that ‘ actionable claim * had in some respects 
a narrower and in other respects a wider meaning than ‘(hose in 
action * in the English law. 

Notice of a fact when a person actually knows that 
fact. — See pp. 436-7, ante. In order to affect a person with actual 
notice, it is not necessary that there should be notice of the name of 
the person who has an interest but only that there is a person having 
such an interest. Mildred v. (1883), 8 App. Cas., 874,886. 

And mere inaccuracy in a notice will not relieve a purchaser from 
making enquiries. Thus, in one case where the nature of the debt or 
rather of the security was inaccurately described, but the intended 
mortgagees had distinct notice of the debt, and of the trust for its 
discharge, it was held to be gross negligence on the part of the 
mortgagees to be satisfied with merely ascertaining that there was no 
judgment exactly answering the description of that contained in the 
deed. Montefiore v, Browne (1868), 7 H. L., 241. This case 
has been adversely criticised by Lord St. Leonards (Vendors and 
Purchasers, 777 — 779,) and would seem to fall on the border line 
between actual and constructive notice. Similarly, where a pur- 
chaser of a legal estate had express notice that a person was in 
possession under a deed which purported to convey an equitable title 
to the latter, it was held that erroneous recitals in the deed as to 
the derivation of the equitable title did not vitiate the notice. 
Trinidad^ dkc., v. Coryai (1896), A. C., 587. And generally speak- 
ing, if a man buys in the face of hostile blaims, though the notice . 
may be inaccurate in some respects, he runs the risk of those 
claims eventually turning out to * be well founded. Whether he 
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at the time honestly thinks he has reason to disregard them or 
not, he cannot afterwards set himself up as an innocent purchaser 
without notice, but must stand or fall according to the strength 
of his own right as against that of the opposing claimant. Nazeer AH 
V. Ojoodl^a (1867), 8 W. B., 399, 408. Where a person is shown to 
have notice of a fact contained in a wTitten statement filed in a case, 
he is fixed with it, although the written statement was thrown out. 
Matheris v. Gulah {H-04), 6 Bom. L. R., 284. Direct and distinct notice 
is not always necessary. But mere casual conversiitions are not suffi- 
cient, unless the information is conveyed in such a way as would oper- 
ate upon the mind of an ordinary man of business. Lloyd v. Banks 
(1§68), L. R., 3 Ch., 488. 


Notice in its strict sense must be distinguished from knowledge, Notio© dietin- 
though the distinction is sometimes very fine. Mildred v. knowfedg^”* 

(1883), 8 App. Cas., 874. Where knowledge is imputed, it has been 
held in America that it is immaterial whether the knowledge is obtained 
from parties in interest or from third persons, provided it is definite 
enough to enable the purchaser to ascertain whether it is authentic 
or not. Bigelow on Fraud, vol. I, pp. 388, 389. A distinction too 
has been taken between mere rumour which is certainly not notice, as Rumour 
for example, floating reports about an incumbrance upon land al)out from*a©nor*i** 
to be bought, and general reputation and belief. But it ha.s been held '^•pwtation. 
in England that to admit evidence of general reputation, as for instance 
of the insanity of a person, to fix another with knowledge of a fact, 
while that evidence would not be admissible to prove the fact itself, 
would be a violation of the first principle which regulates the reception 
of evidence and the administration of justice. Oreenslade v. Dare 
(1855), 20 Beav., 284. It is not quite clear w^hether previous know - 
ledge wmuld be held to imply actual knowledge by the transferee at 
the date of t:he transfer, though in the case of agents, the notice is limi- 
ted to information obtained in the course of the transaction. The 
question, it is presumed, will depend very much upon the facts of each 
case ; though in Hamilton v. Royse (1803), 2 Sch. & Lef., 327, the point 
seems to have been treated as one of law . 


Notice of a fact when but for wilful abstention, dec., or Constmoii?© 
gross negligence, a person would have known the fact.— Pp. 

437 — 447 ante. This is known as constructive notice which, does not 
-import any breach of a legal duty, for a purchaser or mortgagee of pro- 
perty is under no legal obligation to investigate the title. At the same 
time a person who wilfully departs from the usual course of business 
is not allowed to derive aniy advan^ge from his ignorance of defects 
which would have come to his knowledge, if he had transacted his busi- 
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ness in the ordinary way. Rajaram v. Krishnasami (1892), 16 Mad., 301. 
8ee also Manji v. Hoorbai (1910), 35 Bom. 342 ; where it was held 
that the doctrine of constructive notice applies, (1) where the party 
charged had actual notice that the property was charged or in some 
way affected, in which case he is affected with notice of the^ facts and 
instruments to the knowledge of w^hich he would have been led by an 
enquiry after the charge and, (2) where the party charged had designed- 
ly abstained from enquiry for the very purpose of avoiding notice 
And this rule applies equally to a yearly tenant, as to the purchaser 
of a greater interest. Wilson v. Hart (1866), L. K., 1 Ch., 463. If a 
person, however, can make it appear reasonably certain that enquyy 
would have led to nothing, he will, it seems, be excused from enquiring 
altogether ; but it will jiot be enough for him to say that enquiry would 
have only led to wrong information. Patman v. Harland (1881), 17 Ch. 
D., 353; disting. Carter v. Williams (1870), L. R., 9 Eq., 678. The 
word ‘ ought,’ it may be added, does not import a duty or obligation, but 
simply means ‘ ought ’ as a matter of prudence, having regard to \vhat 
is usually done by men of business under similar circumstances. Light 
is thrown on the meaning of the word by sec. 69, which relieves purcha- 
sers from mortgagees purporting to sell under powers of sale from the 
necessity of enquiring into the propriety or regularity of the exercise of 
the power. This, however, may be said to be a double-edged argument. 
Cf. Bailey v. Barnes (1894), 1 Ch., 25, 35 ; and see the provisions of 
the English Conveyancing Act, 1882, the negative form of which shows 
that a restriction rather than an extension of the doctrine of notice 
was intended by the legislature. Section 3, sub-sec. 1, runs thus : — 
‘ ‘ A purchaser shall not be prejudicially affected by notice of any in- 
strument, fact, or thing unless (i) it is within his own knowledge or 
would l^ave come to his knowledge if such enquiries and inspections 
had been made as ought reasonably to have been made by him.” 

Mr. Maitland in liis lectures on Equity (p. 126), says that the 
doctrine of constructive notice has given rise to a number of sub-rules 
of a more or less positive kind, wliich are generalh^ expressed in the 
form ‘ Notice of X is notice of T.’ One of these rules is, notice of a 
woman’s marriage \voiild not be notice of a settlement by her other 
leasehold property. Lloyd's Banking Co, v. Joms (1885), 29 Ch. D., 
221. Again, occupation by a tenant is constructive notice of all the 
tenant ’s eqaitable rights, but is not constructive notice of the rights of 
some other person to whom the tenant pays rent. But if he had ur 
fact learnt that the rent was being paid to some one whose receipt 
was inconsistent with the title of his vendor then that would be notice 
to him of that person’s rights. Emttw Luck (1902), 1 Ch., 428. By a 
curious convention, Mr. Maitland adds, it is clearly settled that the fact 
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that people are lendiD^ money jointly is not notice that they are trus- 
tees, althoujth in fact it is pretty certain that they will prove 
to be so. 

Thediistorical basis of the whole elaborate structure of construe- v . # 

Nature of too 

tive notice is the prevention of fraud, rraud or Ntala fides is the true mleK. 
ground on which the court iwS governed in the cases of notice, and ‘ wilful 
shutting of the eyes’ is treated as equivalent to fraud. The rules of 
constructive notice are not rules of property law. for if it were so, the 
smallness of the value of tlie property afTected would not be taken into 
consideration in detenu ining the amount of care required of the ])ur- 
chaser. See Kcftlewell v. HVi/.vo/# (1882), 21 (’h. 1)., 685. 

On a sale of a lease containing unusual and onerous covenants, it is lu^uncoi of 
the duty of the vendor, before the contract is made, to disclose the 
existence of the covenants to a purchaser ignorant of them. If he 
does not give the purchaser express notice of the covenants, he must, in 
order to affect the purchaser with notice of them shew that he gav<‘ 
him such an opportunity of acquainting himself wdth the terms of 
the lease under such circumstances that he ought reasonably to have 
done so. Molyneux v. Hawtrey (1903), 2 K. B., 487. The managing 
director of a limited company forgetting that tludr first mortgage 
debentures, though only constituting a floating security, precluded 
the creation of any prior charge, deposited their title-deeds with 
their Bank to bccure the present and future overdraft of their 
current account. The Bank though aware that debentures had been 
issued, some of which they held as security for another customer’s 
account made no enquiry in the matter. It was held that the mere 
possession of the debentures as security for another customer’s account 
did not affect the Bank with notice of their contents in their dealing 
with the company, and the Bank, though aware that debentures had 
been issued, were not put on enquiry, as the managing director 
by depositing the title-deeds impliedly represented that a valid first 
charge could be given. Ward v. Valletort, dtc,, Co, (1903), 2 Ch., 654. 

But where the trustees upon distribution of their trust fund paid the 
share of a beneficiary to their solicitor in reliance upon his statement 
that he was the assignee of the share without calling upon him to 
prove his title, they w’ere held liable for payment of what was due on 
a charge created prior to the assignment and which was recited in 
the deed but of which no notice was given to the trustees, on the 
ground that the assignment of the share necessarily set theni upon 
enquiry as to the title of the alleged assignee, and that if they had 
done their duty and properly investigated his title they would have 
been affected with notice of the charge. Davis v. Hutchings (1907), 

1 Ch., 356. ^ 
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A person died after having ^executed a will by which he left certain 
immovable property to his four eider sons subject to a charge in fav- 
our of his widow and younger sons, and made the four elder sons exe- 
cutors and residuary legatees of his will. After their father’s ^eath the 
elder sons deposited with the Bank of Bombay by way of equitable 
mortgage certain title-deeds relating to the property charged by the will, 
and subsequently executed a mortgage of the same property in favour 
of the Bank without stating the charge upon it. In one of the docu- 
ments of title deposited with the Bank, the title of the mortgagors was 
indicated, and had the Bank investigated the title, which they did not 
do, they would have been put upon enquiry and would have become 
aware of the charge created by the will. In a suit brought by the youn- 
ger sons against the Bank and the mortgagors to establish the prior- 
ity of their charge over the mortgage to the Bank, it was held by the 
Privy Council, affirming the judgment of the High Court that under 
the circumstances the Bank had constructive notice of the charge crea- 
ted by the will. Bank of Bombay v. Suleman (1908), 35 I. A., 139 ; 
33 Bom., 1. 

It should be noticed that the doctrine of constructive notice has 
nothing to do with the rights and liabilities of vendors and purchasers 
between themselves, while the matter still rests in contract, but refers 
only to equities enforcible against the purchaser when the estate has 
passed to him. Caballero v. Henty (1874), L. R., 9 Ch., 447 ; dissent- 
ing horn James v. Litchfield (1869), L. R., 9 Eq., 51 ; cf. Reeve v. Ber- 
ridge (1888), 20 Q. B. D., 523. ; but see Philli'ps v. Miller (1874), L. 
R.. 9 C. P., 196. 

The circumstances giving rise to constructive notice may be of 
endless variety, but the cases in the reports, roughly speaking, fall under 
the following heads : — 

(1) Notice from not investigatinff title or enquiring for 
title-deeds. — See pp. 437 — 440, ontc. 

(2) Notice from registration.^ee pp. 443 — 446, ante ; see also 
Shringarpure v. Pethe (1878), 2 Bom., 662 ; Atul Kristo v. Mutty Lai 
(1898), 3 C. W. N., 30 ; Debendra v. Ram (1903), 30 Cal., 599, 607 ; 
Ram Narain v, Bondi (1904), 31 Cal., 737, 742 ; Nand Kishore v. 
Anwar (1907), 30 All., 82. 

(3) Notice where deed is executed In an unueual 
manner . — Kennedy v. Oreen (1834), 3 Myl. & K., 699 ; cf, OreenedMe 
V, Dare (1865), 20 Beav., 284. 

(4) Notice from knowledge of particular fact or Inetru- 
ment, of connected fkbte and Inetroment hp recital, rafareiuMi, 
kc.—^ee pp..|k440--447, ante. Whether attestation of the exeoirtion 
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of a deed would be notice of its contents, see p, 418, anie ; cf, Parsoiam 
V. Dae (1903), 25 All., 296, 303. 

(5) tVotloe Prom physiloAl ooiidttioa of tlio property. — Where Con«truoav(» 

there is a virible state of things which clearly points to the existence of 

some burden on the property, notice of the extent and nature of such 
burden will be imputed to a purchaser. Thus, where a person in pos** 
session of wttkf land sold it to a third person, it was held that the circum- 
stance of there being a shrine and several tombs on the land at the time » 

of the sale was sufficient to put the defendant on inquiry as to the pur- 
poses for which the land w’as held, and as to the title of his vendor. 

Motisha v. Hiresha (1877), Bom. P. J., 3. But a purchaser would 
not be bound by notice of every agreement relating to any structure 
which he sees on the adjoining ground which may or may not imply a 
servitude. Allen v. Seckham (1878), 11 Ch. D., 790 ; dieting. 

Hervey v. Smith (1856), 22 Beav., 299 ; of which it may be noticed 
that Lord Rt. Leonards says that it carries constructive notice beyond 
its proper limits, for it requires a purchaser of a house to look up- 
wards as well as about him, before he completes his purchase. Sug- 
den’s Vendors and Purchasers, 765. 

(6) Notice from occupation or receipt of rent. — See pp. 440 — KnowUdg* o 

442, ante. Possession in order to be effectual as notice must be open, 
notorio is and exclusive ; hence if there are no visible signs to put a 
purchaser on enquiry, it will not be treated as constructive notice. 

Disting. Holmes v. Powell (1856), 8 DeG. M. & G., 572. It would 
seem that occupation of property which has not come to the knowledge 
of the party charged is not constructive notice of any interest in 
the property. Manji v. Hoorbai (1910), 35 Bom., 342. And it has 
been held in America, that where real estate is ostensibly as much 
in the possession of the husband as of the wife, there is no such actual 
possession by the wife as will import notice of an equitable interest 
possessed by her. Bigelow on Fraud, vol. I, p. 392. But when two 
persons who are tenants-in-common of property carry on business 
upon it, notice of the rights of the partnership qua partnership will 
be attributed to every one who deals with it ; for partners cannot 
. carry on the partnership business on property of which they are 
tenants-in-common without some kind of bargain about the use of it^ 
and a purchaser ought to enquire into the nature of such bargain. 

Cavander v. Bulled (1873), L. R., 9 Ch., 79. A lessee from the 
zemindar of a holding was fixed with notice of the occupancy ^rights 
of the cultivators as he had knowledge that the land was a cultivatory 
holding but failed to enquire who the cultivators were and on 
what tenure they held. BUheahar v. Muirhead (189B), 14 All., 

362. It hitf been held in America that the doctrine of notice by 
o, IM 42 
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possession does not apply in favour of a vendor remaining in posses- 
sion after an absolute conveyance, so as to require a purchaser 
from his grantee to enquire whether he has reserved any interest in the 
land conveyed, because so far as the purchaser is concerned, the ven- 
dor’s deed is conclusive. Bigelow on Fraud, vol. I, pp. 392,^*393 ; cf. 
White V. Wakefidd (1836), 7 Sim., 401 ; disting. Rajivapa v. Madar 
8ahd> (1888), Bom. P. J., 139. But as Sir Frederick Pollock suggests, 
^ having regard to the wide diffusion of benami holding of property in 

this country, notice of the apparent owner being only a benamidar 
may, perhaps, be more easily inferred than notice of a trust in English- 
speaking countries where the common law prevails. Tagore Lectures, 
1894, p. 88. Cf. Jeebuniasa v. Umul (1872), 18 W. E., 161. 

A^l^Uc^ion It may be here noticed that the doctrine of constructive notice is 

Ani^oa . not favoured in the American courts, for reasons which will apply equal - 

ly in this country, namely, that the Begistration Acts are designed to 
protect purchasers against latent rights. Thus, constructive notice 
arising from tenancy is not extended in America beyond the tenant’s 
title, so as to apply to the title of the lessor under whom the tenant 
holds. Kent, vol. IV, 211 ; see also Bigelow on Fraud, vol. I, pp. ^91, 
392, where it is said to be doubtful whether possession by a tenant is 
in every case notice even of the extent of the tenant’s interest. For 
the most recent English case, see Hunt v. Luck (1902), 1 Ch., 428. 
Application to It may be also noticed that it has been recently laid down by the 
trawieSoiis. appeal in England that the doctrine of constructive notice 

does not apply to commercial transactions. Manchester Trad v. Fur- 
ness (1896), 2 Q. B., 639 ; but see the remarks on this case in White 
and Tudor’s Leading Gases, vol. II, p, 229. However this may be, 
it is clear that in the absence of any statutory provision, a person 
cannot be charged with notice of an ^vertisement in a newspaper, 
though he may be a subscriber to the paper. To affect a person with 
notice, the advertisement must have been read by, or known to him. 
Bigelow on Fraud, vol. I, 388 ; cf. Lloyd v. Banks (1868), L. E., 3 Ch., 
488. 

Notice to agent Notloe o£ a fact When information of the fact is given 
*c.— See pp. 448—449, ante. In Ramf<a v. Balbhaddar (1902), 
notice. 26 1. A., 203 ; 25 All., 1 ; the Privy Council in holding t^t a party had 
notice through his Mukktear of a claim, observed that the enact- 
ments in sec. 229 of the Indian Contract Act, and sec. 3 of the 
Transfer of Property Act are only declaratory of a general prin- 
ciple of law which is in an special sense applicable to legal 
proceedings.. It is not a mere question of constructive notice or 
inference of fact, but a rule of law which imputes the knowledge of the 
agent to the principal, or in other words, the agency extends to receiving 
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notice on behalf of his principal of whatever is material to be stated NoUoe to 
in the course of the proceedings. Again in Mohori v. Dharmodas 
(1903), 30 1. A., 114 ; 30 Cal., 539, the knowledge of the minority of the 
plaintiff, of the attorney and agent of the defendant was imputed to 
the defendant. Their Lordships observed, '' the defendant was absent 
from Calcutta and personally did not take any part in the transaction. 

It was entirely in charge of Kedar Nath, whose full authority to act as 
he did is not disputed. He stood in the place of the defendant for the 
purposes of this mortgage, and bis acts and knowledge were the acts 
and knowledge of his principal/’ 

The matter for which the agent was employed must, liowever, be 
taken into consideration. 

At an auction-sale under a power of sale in a mortgage on condi- mwt 
tions, one of which was a depreciatory condition w^holly unwarranted by 
the state of the mortgagor’s title, the mortgaged property was knock- matter, 
ed down to the appellant who the same day signed a written contract 
to purchase. In a suit by the purchaser against the mortgagor for 
possession of the property, to which suit the mortgagees were made 
parties, it was held by the Privy Council, that the purchaser w^as not 
affected with constructive notice of the true state of the title by reason 
of the f ict that some days after the contract of sale was completed, he 
instructed the mortgagee’s solicitor to act for him in the preparation 
of the deed of conveyance, and that the solicitor knew that the condi- 
tion of sale was unjustifiable. The knowledge of the solicitor as to the 
title was not acquired in the matter for which he was the purchaser’s 
agent and could not be used to upset a transaction of a date before that 
agency commenced. Chahildas v. Dayal (1907), 34 I. A., 179 ; 31 
Bom., 566. 

It is frequently said that the knowledge of the agent is the know- 
ledge of the principal, but this formula can only be applied when the 
employment of the agent is such that in respect of the particular matter 
in question, he really does represent the principal. Blackburn, Low & 

Co. v. Vigors (1887), 12 App, Cas., 531. For some trenchant criticism 
on this phrase which is said to be tersely descriptive rather than strict- 
ly accurate, see the judgment of Lord Esher in the Court of Appeal in 
the above case (1886), 17 Q. B. D., 553. And a principal will not cer- 
tainly be bound by knowledge which any agent of his, however unsuc- 
cessful in accomplishing the object in view may happen to acquire. 

Disting. Blackburn v. Haslam (1888), 21 Q. B. D., 144. On the 
other hand, if *a person adopts the act of another, he makes the latter 
his agent db initio, and will be affected with notice to the latter. 

Jennings v. Moore (1708), 2 Vern., 609 
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Lawyer when 
treated as 
agent. 


Person em- 
ployed in 
ministerial 
act. 


Thdre is a notidn that because a person has been in the habit of em- 
ploying a particular lawyer, the latter may be treated as his agent for 
every purpose. But it does not follow that because a lawyer has beeti 
in the habit of acting for a person or been employed to do something 
for hiin, that lawyer is his agent to bind him by an3rthing he says, or 
by receiving notices or information. Saffron, <&c-, Society v. Ray- 
nor (1880), 14 Ch. D., 406, 409 ; see also Tate v. Hyslop (1885), 15 
Q. B. D., 368, 374. But where a mortgagor had placed himself 
entirely in the hands of his solicitor and constituted him his general 
agent, it was held by the Court of Appeal that the knowledge of the 
solicitor must be imputed to the mortgagor, who should be treated as 
having had notice of a transfer of the mortgage which was originally 
made in favour of the solicitor, and that payment of the mortgage- 
debt to the solicitor was not effectual as against the transferee, 
though no notice of such transfer had been given to the mortgagor; 
Dixon V. Winch (1900), 1 Ch., 736. 

Though the employment of a person to do a merely ministerial 
act would not constitute such person an agent within the meaning of 
the rule, Kennedy v. Green (1834), 3 My. & K., 699, if a person is employ- 
ed to search the register for incumbrances, the principal cannot escape 
the effect of any knowledge acquired by such person in the course of 
making the search. Disting, Foxon v. Gascoigne (1874), L. R., 
9 Ch., 668, note. As tp sub-agents, see Indian Contract Act, secs. 
192, 194. 


Whether 
principal 
affected ’by 
conatruotivc 
notice of 
agent. 


It has been held in England that when the same person is 
employed by two companies, his personal knowledge is not necessarily 
the knowledge of both the companies, and knowledge acquired by 
him as officer of one company will not, be imputed to the other com- 
p®ny» unless he is under an obligation to communicate his knowledge 
to the company sought to be affected b}' the notice and is alao under 
an obligation imposed on him by the latter to receive the notice ; and 
if the common officer has been guilty of fraud or even irregularity, the 
court will not draw the inference that he has fulfilled his duties. In 
re Hamshire Land Company (1896), 2 Ch., 743. For the American 
law on the subject, see Story’s Equity Jurisprudence, sec. 408o. 

It would seem having regard to the definition of notice in this 
Act that a principal will not be affected by mere constructive 
notice irnputable to an agent. Cf. sec. 3 (ii) of the English Convey- 
ancing Act, 1882. Bee also Oreender v. MaekiiUosh (1879), 4 
Cal., 897 ; where Pontifex, J., said that “for a purcEaser to be 
affected with constructive notice through his eolic!tor, ‘the latter 
himself must have actuid noti<». “ It is also not quite cl^ 
whether the principal can be aSecte^ by latowledge of sOinethii^ not 
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to the tranaaction and which it is not the agent’s duty to 
communicate to his employer* For the law in England see WyUie 
V. Pofisn (1863), 3 DeG. J. & S., 596. 

No distinotlon batwean different klnda of notice — Gener- 
ally spiking, there is no dijSerence between one kilid 6f notice and 
another in i;heir legal consequences ; although where the conscience of a 
person must be affected in order to postpone his right, as in the case 
of a person claiming, under a registered instrument, constructive notice 
will not be sufficient. But notice to an agent would be treated as 
actual notice. RoUand v. Hart (1871), L. R., 6 Ch., 678; Agra Bank 
V. Barry (1874), L. R., 7 H. L., 135, 145 ; Hine v. Dodd (1741), 2 Atk., 

275 ; Wyatt v. Barwell (1815), 19 Ves., 436. 

Notice to Joint tenants, trustees and tenants for life*— Aotioo of in- 
In the case of a mortgage of real estate to joint tenants to secure a debt one joint ten* 
to them jointly, notice of an incumbrance given to any one of them *'ntbind«nn. 
will bind all. Freeman v. Laing (1899), 2 Ch., 355. And notice wliicli 
affects a trustee binds his infant cestui que trust, Toulmin v. Steer 
(1817), 3 Mer., 210, 222 ; Wise v. Wise (1816), 2 J. & Lat., 403 ; 

Lloyds Bank Company v. Jones (1885), 29 Ch. D., 221. But notice 
which affects a tenant for life does not bind the remainderman. In 
re Macnamara*s Estate (1874), 13 L. R., Ir. 158. . 

Denial of notice how pleaded. — See p. 436, ante ; see also 
Davies v, Thomas (1836), 2 Y. & C., 234 ; Roots v. Williamson (1888), 

38 Ch, D., 485 ; cf. 4 Kent, 212 ; but see Preonaih v. Surja Coomar 
(1891), 19Cal. 26, 36. 

Burden of proof of notice. — There seems to be some difference 
of opinion on the question of the incidence of the burden of proof when 
a plea of purchase for value without notice is set up. It is stated in 
Kerr on Fraud, p. 431, that the defence of purchase for value without 
notice must be specifically alleged and proved by those who rely on it. 

But the authorities cited do not bear out this broad proposition. In 
the note to Jones v. Thomas (1733), 3 P. Wms., 243, the law is thus 

stated : — ‘ In all cases of a plea of a purchase notice must be 

denied though not charged by the bill, and it may be sufficient to deny 
it either by the plea or answer, since all the defendant has to do is to 
prove his plea, for the defendant is not to prove a negative, namely, 
that he had no notice.’ See also Fisher on Mortgage, sec. 1105. And 
this view was adopted by the Bombay High Court in Lalubhai v. Bai 
Amrit (1877), 2 Bom., 299, 303. * See also Greender v. Mackintosh (1879), • 

4 Cal., 897, 910. Cf. ituf v. MuUy (1896), 3 C. W. N.. 30 ; but see 
Jeeintnisaav. Vmul (1872), 18 W. B., 151 ; Qirdhar v, Sakcmchand 
(1871), 8 Bom. H. C., A. C., 76, 78. The plea of purchase for value with- 
out notice has been said to be peculiarly the creature gf tiie Court of 
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pwKrf o“ notice, ^hanccry, N azeer Ali v. Ojoodhya (1867), 8 W. R., 399. But the prin- 
ciple which underlies it does not wholly rest upon the distinction bet- 
ween legal and equitable estates. In Ramcoomar v. McQwen (1872), 
L. R., I, A-, Sup. Vol., 40; 11 B. L. R., 46 ; 18 W. R., 166 ; their Lord- 
ships of the Privy Council say : — ‘ It is a principle of natural equity 
which must be universally applicable, that where one man allows 
another to hold himself out as the owner of an estate, and a third person 
purchases it for value from the apparent owner in the belief that he is 
the real owner, the man who so allows the other to hold himself out shall 
not be permitted to recover upon his secret title, unless he can over- 
throw that of the purchaser by showing either that he had direct notice, 
or something which amounts to constructive notice, of the real title, 
or that there existed circumstances which ought to have put him upon 
enquiry, that if prosecuted would have led to a discovery of it.’ Cf. 
Rajivapa v. Madar Saheb (1888), Bom. P. J., 139. But a purchaser 
pleading absence of notice is held strictly to proof of the payment, that 
being an affirmative matter ; though when he has thus far established 
his good faith, the burden of proving notice of the prior transaction 
devolves on his opponent. Thus in Va/rden Seth v. Luckpathy (1862), 
9 M. I. A., 307, 326, their Lordships of the Judicial Committee observed : 
— ‘ Let it be conceded that a purchaser for value, bond fide and without 
notice of this charge, whether legal or equitable, would have had in these 
courts an equity superior to that of the plaintiff, still such innocent 
purchase must be, not merely asserted, but proved in the cause, and 
this case furnishes no such proof.’ See also Rutto v. Bajrong (1883), 
13 C. L. R., 280 ; disting. Radhanath v. Gisbourne (1871), 14 M. I. 
A., 1, 16 ; Juggernath v. Shah Mahomed (1874), L. R., 2 I. A., 48, 56 ; 
Sa^aUcd v. Ora (1871), 8 Bom. H. C., o. c., 77, 83. 

The distinction between void and voidable instruments is of 
importance in this connection. But the question whether a deed 
is absolutely void or only voidable is sometimes a very difficult 
one, as it would seem to depend upon the degree of fraud and mis- 
representation practised on the grantor. Compare Parlcer v. Clarice 
(1861), 30 Beav., 64; Vorley v, Cooke (1857), 1 Gif., 230; Ogilvie 
V. Jeaffreson (1860), 2 Gif., 353, with Newport's case (1690), Ca. t. 
Holt, 477 ; Skin., 423 ; Aldborough v. Tyer (1840), 7 C. & P,, 436, 
463 ; Judd v. Green (1876), 33 L. T. (N. S.), 697 ; see also Hunter v. 
WaUerSi L. R., 7.Ch., 88; Idoyd^s Bank, Idmited v. Bulloch (1896), 
2 Ch., 192. For recent cases ‘on the subject, see King v. Smith 
(1900), 2 Ch., 426, and Powd v. Browne (1907), W. N., 228, 
where a mortgage made in favour of the solicitor of the mortgagor 
without receiving any consideration was assigned to a third 
person. 


Void and 

voidable 

deedff. 
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Proteotloii of person with notice tnkins n trnnsfir for 
value from a transferee without notloe. See pp. 449 — 450, 
ante ; see also Chadwick v. Turner (1866), L. B., 1 Ch., 310, 319, in 
which Ford v. White (1862), 16 Beav., 12, is distinguished. 

Foi; the rights of an assignee of a security whether with 
or without notloe, see the notes to sec. 132, post, which, unlike 
the repealed section 137 which it replaces, does not apply to an 
assignment of a mortgage -security. 

4. The chapters and sections of this Act which soiictmantii 
relate to contracts shall be taken as part of the Indian oontrA^ to 

^ be taV?o»i as 

Contract Act, 1872 . pari of con- 

fHlit Act. 

And sections 54 , paragraphs 2 and 3 , 59 , 107 and 
123 shall be read as supplemental to the Indian Regis- 
tration Act, 1877 .' 


CHAPTER II. 

Of Tran.sfers of Property by Act of Parties. 

(A) — Transfer of Property, whether movable or im- 
movable. 

5. In the following sections ‘ ‘ transfer of property ” property®" 
means an act by which a living person conveys property, 

in present or in future, to one or more other living persons^ 
or to himself and one or more other living persons ; and 
to transfer property ” is to perform such act. 

6. Property of any kind may be transferred, ®xcept ^h»t 
as otherwise provided by this Act or by any other law 
for the time being in force : 

(a) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a 
legacy on the death of a kinsman, or any 
other mere ppssibility of a like nature, cazmot 
be transferred. 


' This portion was added by Act construed as reference's to Act XVI 
III of 1885, 8. 3. The references to of 1908* 
the Registration Act must now be 
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(&) A mere right of Te>entiy for breach of a condition 
subsequent cannot be transferred to any one 
except the owner of the property affected 
thereby. 

(c) An easement cannot be transferred apart from 

the dominant heritage. 

(d) An interest in property restricted in its enjoy- 

ment to the owner personally cannot be trans- 
ferred by him. 

(e) A mere right to sue* ********* 

cannot be transferred. 

(/) A public office cannot be transferred, nor can 
the salary of a public officer, whether before 
or after it has become payable. 

(ff) Stipends allowed to military and civil pen- 
sioners of Government and political pensions 
cannot be transferred. 

(A) No transfer can be made (1) in so far as it is 
opposed to the nature of the interest affected 
thereby, or (2) [for an unlawful objector con- 
sideration within the meaning of section 23 
of the Indian Contract Act, 1872®], or (3) 
to a person legally disqualified to be trans- 
feree. 

(z) ’Nothing in this section shall be deemed to au- 
thorize a tenant having an untransferable 
right of occupancy, the farmer of an estate 
in respect of which default has been made 
in paying revenue or the lessee of an estate 
under the management of a Court of Wards 

1 The words *‘for compensation for ted for the words “for an illegal pur- 

a fraud or for harm illegally caused” pose,” by Act II of 190(1 

have been omitted by s. 3, Act II of ® d (t) was added Igr Act III of 
1900* 1885, B. 4, printed General Acts, 

® .Those words have been suhstitu* Ed. 1898, Vol. V, p. 3. 
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to assign his interest as such tenant, farmer 
or lessee. 

Compare secs. 460 to 462 of the New York Code. 

Nothing in Chapter H is to be deemed to affect any rule of 
Hindu, ftfahomedan or Buddhist law — ^sec. 2, supra. 

Property is no doubt a word of very large signiffcation ; Gabriel What is 
V. Solomon (1898), 4 C. W. N., 70, decided under the Official Trustees ^^pro^rty!’ 
Act (XVII of 1864), and includes not oniy what is commonly called an 
equity of redemption; Kami v. Kutubuddin (1894), 22 Cal., 33; 

Beniw, Sourendra (1896), 23 Cal., 795 ; dissonting from Mala Din v. 

Kazim (1891), 13 All., 432 ; but also as the context shows a right of 
action, as for example, a right to claim specific performance. Rudra 
V. Krishna (1886), 14 Cal., 241. But where the word occurs in de- 
bentures, it will not include the capital of the company which was 
uncalhtd up to the commencement of the liquidation ; though the 
word ‘ future ’ may be added before the term ‘property* . In re Russian^ 

Limited (1898), 2 Ch., 149 ; In re Slreaihan and General Estates 
Company (1897), 1 Ch., 15 ; cf. In re British Providentt dcc» (1864), , 

4 DeO. J. & S., 407. But a company may certainly create a charge 
upon its uncalled capital by apt words. See the eases cited in note I, 
p. 180, ante, A right to future maintenance is not property within 
the meaning of this section, but the fact that the transfer of such 
right is not recognised by this Act is not conclusive on the question 
of its validity. Annapurni v. Swamiruiiha (1910), 34 Mad., 7. 

It has been said that the expression ‘Transfer of Property’ is 
not sufficiently wide to include a mortgage, but the fallacy of the 
remark lies in the assumption that a transfer must of necessity extend 
to the whole property or interest of the transferor in the subject- 
matter of the transaction. Ownership, however, is generally divisible 
and the term transfer is properly applicable to any interest carved 
either directly on indirectly out of the aggregate known as ownership. 

Thus a mortgage itself, though it is merely in the nature of aright in 
re aliena, may be transferred by way of security, the transaction being 
called a sub-mortgage. See the Report of the Indian Law Commis- 
sion, p. 32 ; see also the observations of Mahmood, J., in Gopal v. 

Pursotum (1882), 5 All., 121, 137. 

The first clause of this section lays down the rule of the English po»»i- 
common law that a mere possibility or expectancy not coupled expiMtancy 
with any interest in or growing out of any existing property cannot 
be made the subject of a valid transfer. This rule does not conflict 
with any provi^on of Mahomedan Law and its application 
to Mahomedans is not barred by sec. 2 (d). See Sumsuddin v. 
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AM/ul (1906), 31 Bom., 165, at p. 171. The next cast of a fisher- 
man’s net is a stock illustration of a mere expectancy, for though 
there is a possibility that the man may catch fish, he has no actual or 
even potential interest in the fish till they are caught. But though 
there can be no valid transfer of a bare possibility so as to«confer on 
the grantee a right in rem^ there may be a valid contract to transfer 
it so as to operate, to use the language of English law, as an equitable 
Equitable assignment, which may bind the property, if, and when it is acquired, 
aflsignment no ncyous octus as, for instance, a new deed, being necessary. See in 
however, held addition to the cases cited at pp. 174 — 178, ante, Sukhanandan v. 
Bngfand*^^” Sodoraw (1900), 13 C. P. R., 43 ; and for a case of an assignment of 
stock-in-trade in addition to or in substitution for the then existing 
stock-in-trade, see Lazarus v. Andrade (1880), 6 C. P. D., 318. But 
before the property comes into existence the transfer will in the 
English law remain only a contract by which the debtor is bound, 
though the transaction may be in the form of an absolute assignment. 
CoUyer v. Isaacs (1881), 19 Ch. D., 342. It follows that if the grantor 
is released from his liability for the debt, as, for instance, if he obtains 
, his discharge under the insolvency law, he will be discharged from 
the ancillary covenant to give security on his after-acquired goods. 
CoUyer v. Isaacs, supra. But there may be an independent covenant 
to transfer or something amounting to an equitable mortgage which 
may subsist notwithstanding the discharge of the debt. Lyde v. 
Mynn (1831), 4 Sim., 605 ; 1 May. & K., 683. A debtor may also 
assign by way of mortgage any money which may accrue due to him 
from a third person. Pooley v. Goodwin (1835), 4 A. & E., 94 ; cf. 
Ex'p, Moss (1884), 14 Q. B. D., 310. But a mortgage of the future 
gross receipts of a business will not prevail against the title of the 
trustee in bankruptcy, Exf, Nichols (1883), 22 Ch. D., 782. It may 
be noticed that in England the law relating to assignments by way of 
mortgage of after-acquired chattels has been virtually abrogated with 
certain exceptions by the Bills of Sale Act, 1882. 

It is hardly necessary to ix>int out that the right of a son or 
daughter or other heir of a person to inherit that person’s property on 
his death is not an estate in remainder or in reversion in immovable 
property. It is neither a vested nor a contingent right. So far from 
being a vested or a contingent right, a right in present or in future, 
it is, in the language of cl. (a) only " the chance of an heir-apparent 
succeeding to an estate ’ or * a mere possibility ’ of succession which 
cannot be transferred. Abdool v. Goolam (1905), 30 Bom., 304. 
So in the case of impartible property governed by the Mitakshara ail 
the interest which a member of the family of the holder for the time 
being of the property can claim is a spes suceessionis : Laliteshwar v. 
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Ranwhwar (1909), 36 Cal., 481 ; Ratnasami v. Ramasami (1907). 

30 Mad., 255, 261. 

Jt was held in one case that the interest of a reversioner under {nndrrevw- 
the Hindu law is not a mere possibility or expectancy. Brahmadeo v. <rioner not 
Harjan (^p98), 25 Cal., 778 ; but see Achhan v. Thakur Das (1896), **'*‘”*'^®******®* 
17 All., 125,«affirmed ; Sham Sundar v. Achhan (1898), 25 I. A., 183 ; 

21 AIL, 71. See also Nund Kishore v. Kanee Ram (1902), 29 Cal., 

366 ; 6 C. W. N., 396, where it was held that the interest of a Hindu 
reversioner expectant upon the death of a Hindu female cannot be 
validly mortgaged by the reversioner, and that the case of Brahmadeo 
V. Harjan must be taken to have been overruled by the decision of 
the Privy Council. Cf. Bahadur v. Mohar (1901), 29 I. A., 1 ; 24 All., 

95, where the reversioners are described as expectant heirs with a 
spes successionis, A mere expectancy cannot be transferred either 
by way of sale, or otherwise under this section. Narasimham v. 
Madavarayudu (1903), 13 M. L. J., 323 ; Manikam v. Ramaiinga 
(1905), 29 Mad., 120 ; Jagan Nath v. Dibbo (1908), 31 AIL, 63 ; 

6 A. L. J., 49. The renunciation of their reversionary rights by 
the reversioners is a transfer of only an expectancy and is a nullity 
and such renunciation cannot be a good consideration for a contract, 

Dhoorjetti v. Dhoorjetti (1906), 30 Mad., 201 ; nor can such renuncia- 
tion, if made in favour of the widow, have the effect of enlarging her 
interest. Hargawan v. Baijnath (1909), 32 AIL, 88 ; 7 A. L. J., 11 ; 

Rangappa v. Kamil (1907), 31 Mad,, 366. The law, however, does AffroomentM 
not strike at agreements by expectant heirs as, for instance, an 
agreement by expectant heirs under the Hindu law, to divide a 
particular property in a certain way on the happening of a particular 
contingency. Ram Niranjan v, Proyag Singh (1881), 8 Cal., 138. 

And a provision , in a family-settlement whereby certain Hindu 
brothers divided the family property amongst themsielves and agreed 
that upon the death of any one of them without male issue his share 
should pass to the surviving brothers is not a transfer of an 
expectant interest within the meaning of this clause. Kanti v. 

Ali’i’Nabi (1911), 33 All., 414. So also the relinquishment by a 
Muhammadan husband by a compromise, which was in the nature of 
a family-settlement, of his right to succeed as heir to his w ife is not 
obnoxious to the prohibition contained in this section. Nasir-vl^Haq 
V. Faiyaz (1911), 33 AIL, 457. 

Jenkins, C. J. ; and Beaman, J., have, however, held, overruling Ajcreemotit** 
Chandavarkar, J., that, looking at the whole scope of the Act, the expccton^BM. 
intention of the legislature in specially excepting the chance of an heir* 
apparent from the category of transferable properties was to do 
away with the distinction between that which according to the 
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phraseology of English lawyers is assignable in law and that which 
in assignable in equity, and that the principle that equity considers 
that done which ought to be done cannot be applied as to make an 
apeement by an heir-apparent bind such chance and Extinguish his 
right of succession on its accrual. Sumauddin v. Ahdvl Q906), 31 
Bom., 166; 8 Bom. L. R., 781. So where two brother^ S. and K., 
who were the reversioners, entered into an apeement during the life- 
time of the widow of a deceased brother R., to. divide the property left 
by R., in equal shares after the death of the widow, and S. predeceased 
the widow, it was held in a suit brought by S.’s son after the death 
of R.’s widow for a half share of R.’s property, that S. and K. were* 
expectant reversionary heirs and the apeement between them was in 
efiect to divide the reversion when it should fall in. The right of K. 
was incapable of transfer and the agreement did not operate to vest 
any property in S., and the suit was not therefore maintainable. 
Pindiprolu v. Pindiprolu (1907), 30 Mad., 486 ; 17 M. L. J., 505. 
See also Rehati v. Ahmed (1907), 9 C. L. J., 50 ; Ramasami v. 
Ramaaami (1907), 30 Mad., 266, 262. 

It may be noticed that though a contract dealing with expec- 
tancies is not illegal in England, the court regards all such dealings 
with some degree of jealousy, and notwithstanding the Sale of Re- 
versions Act, the law administered by the courts of equity in England 
in setting aside unconscionable bargains remains practically the 
^ same as before the Statute. See the notes on Lord Chesterfield 

v, Janesen (1760), 1 W. and T., p. 332, et seq. And the voluntary 
assignment oi an expectancy, even though under seal, will not bo 
enforced by a court of equity. In re EUenborough (1903), 1 Ch., 697. 

Eftsementa in Baaements In gross as they are called may be the subject of 
Ijroiii may bo ^ ^ ^ ^ i i • r • 

mortjfttKod. mortgage, but not easements annexed to the ownership of immov- 
able property, apart from the latter. It may, however, be noticed 
that the expression ‘easements in gross’ is not a very accurate expres- 
sion. Rangdey V, The Midland, dc,, Co, (1868), L. R., 3 Ch., 306. 

Mere pereonaV A mere personal right or interest, as for instance a right 
[nteresToannot pre-emption, 38 of course not capable of being mortgaged. Rajjo 
be mortgaged, y. Lolnum (1882), 6 All., 183 ; RamSahaiw Gaya (1884), 7 All., 107 ; 

Jasudin v. Sakharam (1911), 36 Bom-, 139 ; 13 Bom. L. R., 1042 ; but 
the land subject to pre-emption may be mortgaged. Jones, sec. 136. 
There is nothing in its nature to prevent the alienation of the 
life-interest of the grantee in land granted in lieu ,of maintenance^ 
or Babuana allowance,, either by voluntary or involuntary transfers. 
QhoUi Narain v. Rameahwar (1902), 6 C. W. N., 796. A sale of Jujmani 
Bahia (books in which lists are kept of pilpima who have visited 
the place in past years) is not forbidden by cl. (d) of, this section. But 
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a sale of such books will not convoy to the purchaser any right of 
the judgment-debtor to act as the hereditary guide of the pilgrims 
mentioned therein* Gopi v. Jhandu (1907), 4 A. L, J., 712. For an 
instance c^f a personal right created by an agreement to resell some 
lands; See llihandix. Ragavachari (1905), 29 Mad., 307. The alie- 
nation of a purely usufructuary interest is also forbidden by cl. (d) 
in which, it may be noticed in passing, the word owner is used in a 
somewhat unusual sense. See Mag v. Mag (1872), 44 L. T., 412 ; 
cf. Dixvali v. Apaji (1886), 10 Bom., 342 ; which goes to the very verge 
of the law’^ if not beyond it. Disting. Rabbith v. Squire (1859), 4 
DeG. & J., 406 ; Votmrd v. Larkman (1888), 60 L. T., 1 ; Mannox v. 

Greerier (1872), L. R., 14 Eq., 456. 

A mere rigrht to sue. — A claim for damages for breach of con- 
tract, after breach, is a " ‘ mere right to sue ’ ’ within the meaning of 
section 6 (c) and therefore cannot be transferred. Abu Mahomed v, 

Chunder (1909), 36 Cal., 345 ; 13 C. W. N., 384 ; Gopala v. Ramasami 
(1910), 7 M. L. T., 228. 

Salarsr of a public officer. — It has been held in England 
where there arc no public duties attached to an office, the emoluments m certain 
may be assigned ; thus where a Canon of Windsor granted the canonry 
and profits, &c., to a creditor to secure a certain sum of money, it was England, 
held that the security was valid as there was no cure of souls and the 
only duties were residence within the Castle and attendance in the 
chapel for a certain number of days in the year. Grenfell v. Dean, 
dTC., of Windsor (1840), 2 Beav., 544. Similarly, though there are 
certain duties annexed to the office of a Fellow, the assignment of 
the income is not forbidden by public policy as the duties are intended 
primarily for the benefit of the college and not for the public, except 
in a secondary and remote sense. It must not, however, be under- 
stood that the office itself can be assigned. Feistel v. Kinr/s College 
(1847), 10 Beav., 491. 

Olvil, military and political poUBions. — The Act makes no inttUonaUiity 
distinction between pensions awarded entirely as compensation for p®"®*®**”* 
past service and allowances, such as half pay, in which a part of the 
consideration is the liability of the recipient to serve the State again. 

At common law, the former class of allowances was alienable in 
England but not the latter. But the law has now been altered by 
section 141 of the Army Act, 1881. For cases bearing on the true 
construction of clause {g), see Lucas v. Harris (1886), 18 Q. B. D., 

127 ; In re Sanders (1895), 2 Q. B., 117 ; 28^1. J. N, S„ Ch., 868. 

When the money has been received by the person to whom it is pay- 
able or his banker it loses its character of retired pay. Jones d Co. 

V. Coventry (1909), 2 K. B., 1029. It is, however, doubtful whether 
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the clause will extend to money paid in respect of commutation of 
retired pay ; Crowe v. Price (1889), 22 Q. B. D., 429, or to a voluntary 
compassionate allowance. Exf. Webber (1886), 18 Q. B. D., Ill ; cf, 
section 12 of Act XXIII of 1871, and see Birch v. Birch (1883), 

8 P. D., 163; KnUl v. Dumergue (1911), 2 Ch. 199. The reason why 
pensions and salaries of public officers are inalienable is that they 
are either given to keep up the dignity of the office or to ensure a 
due discharge of its duties. But this reason does not hold good 
where any money is payable only to the legal representatives and 
cannot be appropriated by a person filling a public office during his 
life-time. Arbulhnot v. Norton (1846), 3 M. I. A., 435. 

In addition to the cases mentioned in the section, it may be 
noticed that on grounds of public policy, companies formed for the 
purpose of carrying out public objects in which the community is 
interested, are not at liberty to create a mortgage which would inter- 
fere with the rights of the public. Thus the permanent way of a 
railway company cannot be mortgaged by them. See in addition to 
the cases cited in note 2, p. 272, ante. In re Panama, d?c., Com'pany 
(1870), L. R., 6 Ch., 318. 

The words ‘ ‘ object ’ ’ and ‘ ‘ consideration ’ ’ in cl. (h) are not 
synonymous, but distinct in meaning, the word “ object ’’ meaning 
“ purpose.” Ja^er v. Budge-Budge Jute Mills Co, (1906), 33 Cal., 
702 ; affd. on app. 34 Cal., 289. 

Legally disqualified to be tpaneferee.— See pp. 194—195, 
ante. See section 136, fost. The question whether an infant may 
take a mortgage was not decided in Meghan v. Pran (1907), 30 All., 
63, where although the deed was executed in the name of a minor it 
was alleged that the mortgage was rtially made in favour of a joint 
Hindu family of which the minor was a member. In NavahoUi v. 
Logalinga (1909), 33 Mad., 312 ; 19 M. L. J. 752, it was however 
held that as a sale necessarily involves the idea of a contract as its 
foundation and as a minor is incompetent to contract, a sale in favour 
of a minor is void. 

Transfer of Oooupanoy-holdlngs. — On the question whether 
a mortgage is a transfer or not, see p. 72, note 4, ante. 

Under the Khoti Act (Bom. Act I of 1880) an occupancy- 
tenant, whose tenancy is not determined, does not forfeit his tenancy 
by parting temporarily with the possession of his land to another by 
way of mortgage and the mortgagee in possession cannot be treated 
as a trespasser, Ye$a v. SaJoKaram (1905), 30 Bom., 290, But if 
an oocupanoy-raiyat in Bengal not authorised to transfer his holding 
executes an usufructuary mortgage of the holding, places the mort- 
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gagee in possession, and abandons the holding, the landlord is entitled 
to eject the mortgagee as a trespasser. Rastk v. Bidhutnukhi (1906), 

33 Cal.. 1094 ; 4 C. L. J., 306. See also Krishna v. Miron (1903), 3 
C. L. J., 222 ; 10 C. W. N., 499 ; cf. Rajendra v. Chandra (1907), 12 
C. W. N.*, 878; Baroda v. Hefnlata (1908), 13 C. W. N., 242, over- 
ruled on another point ; Mohadeo v. Pachkari (1911), 16 C. W. N., 

322. A wandndari tenure is not transferable. Kedar v, Naipal (1911), 

34 All., 155 A mortgage of an occupancy-tenancy executed prior to the 
operation of the Agra Tenancy Act (I of 1904), is a perfectly valid 
transaction and is not affected by the Act. Ram Pargas v. Subha 
(1910), 32 All., 628. 

7. Every person competent to contract and entitled p<»r«on«^coni. 
to transferable property, or authorized to dispose oitThMier. 
transferable property not his own, is competent to trans- 
fer such property either wholly or in part, and either 
absolutely or conditionally, in the circumstances, to the 
extent and in the manner allowed and prescribed by any 
law for the time being in force. 

Competent to contract.— See cases in pp. 181 — 184, ante, 

Whv^ther a direction to sell would authorize a mortgage, see pp. Bxteut 
184 — 186, ante ; and as to the construction of powers generally, see powerH of Much 
pp. 186 — 187, an^c. As to the authority of mercantile agents, see pp. 

187 — 188 ante ; and as to the power of a partner to make a mort- 
gage, see p. 188, ante, AVith regard to the authority of a corporation 
to mortgage its property, see pp. 189 — 190, ante. As regards the 
authority of executors or administrators, see pp. 190 — 192, ante ; see 
also Harifriya v. Sarat (1899), 3 C. W. N. ccxii, where it is said by 
one of the judges that section 12 of the Probate and Administration 
Act (V of 1881) only validates the acts of executors previous to the 
grant of probate when such probate remains in force and is not re- 
voked. For the effect of grant of probate by mistake, as also where the 
will was a forgery, see cases cited in note 2, 191, ante. It should be 
here noticed that no application can be made under section 90 of the 
Probate and Administration Act, if the estate has been fully admin- 
istered and there ate no debts or legacies of the deceased to be paid. 

Thus, a Hindu widow who has fully administered the estate of her 
deceased husband can sell or mortgage the estate for purposes for 
which she would be justified in doing so under the Hi^u law and 
is neither bound nor entitled to apply to the court for leave. In (he 
goods of Nursing Chundar (1899), 3 C. W. N,, 636 Lakshmi y. Nanda 
(1906), 9 C. L. J., 116. 
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As regards trustees of religious endowments, see p. 194, ante; 
and as regards a mortgage made by an insolvent, see the authorities 
cited at p. 194, ante. With regard to mortgages by infants, see 
pp. 181*183, ante, and with regard to the powers of the guardian 
of an infant or the committee of a lunatic, see pp. 183-184, ante. 
A manager of a minor’s estate or guardian of the minor cannot 
make a binding contract for purchase of immovable property. Afir 
Sanvarjanv. Fakhruddin (1911) 39 I. A. 1 ; 39 Cal., 232. As to fraudu- 
lent misrepresentation by the minor as to his age, see cases cited at 
pp, 181-182, ante, and Jagar Nath v. Lalta (1908), 31 AIL, 21, where 
Banerji, J., held that whether or not the doctrine of estoppel applies 
to a contract entered into by a minor, where persons under age by 
false and fraudulent misrepresentations as to their age induce others 
to purchase property from them, they are liable in equity to make 
restitution to the purchasers for the benefit they have obtained 
before they can recover possession of the property sold. A receiver 
has under 0. 40, r. 1 (rf), Code of Civil Procedure, power to raise 
money on mortgage, if it is necessary to do so for the protection of 
the estate. See Poreshnath v. Omerto (1890), 17 Cal., 614, and cases 
cited in note 2, p. 411, ante. A manager appointed under section 95 
of the Bengal Tenency Act has also the power to create a mortgage, 
which would over-ride an incumbrance created by the owners. 
See p. 411, ante. But a temporary* injunction under 0. 39, r. 1 (6), 
[section 492 (h) of the old Code] of the Code of Civil Procedure will 
not invalidate a mortgage by the defendant. The Delhi, &c., Bank, 
Ld. v. Ram (1887), 9 All., 497. 

A taluqdar who has been declared ‘‘ a disqualified proprietor ” 
under the provisions of the Oudh Land Revenue Act (XVII of 1876) 
and whose estate has been placed under the management of the Court 
of Wards is not prohibited by the Act from contracting debts or borrow- 
ing money without the sanction of the Court of Wards, and it was not 
intended to interfere with the personal status or rights of an adult 
disqualified proprietor, who is neither an idiot nor a lunatic^ except as 
regards the management of his property or anything expressly pro- 
hibited. But he cannot without the sanction of the Court of Wards 
create any charge upon the property. Dhanipal v. Maneshar (1906)> 
33 I. A., 118 ; 28 All.^ 570. A mortgage executed by a mort- 
gagor who was at the time disqualified under section 8 of the 
Jhansi Incumbered Estates Act, 1882, is void, and section' 43 
of the Transfer of Property Act cannot be invoked in his aid to 
empower the mortgagee to bring a suit for foreclosure after the 
mortgagor’s disability has ceased. Radha v. Kamod (1907), 30 
AU., 38. 
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8* Unless a different intention is expressed or necessarily Operation of 

^ ^ tranvfer. 

implied, a transfer iof property passes forthwith to the trans- 
feree all the interest which the transferor is then capable of 
passing in the property, and in the legal incidents thereof. 

Such* incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof ac- 
cruir^ after the transfer, and all things attached to the earth; 

and, where the property is machinery attached to 
the earth, the movable parts thereof ; 

and, where the property is a house, the easements 
annexed thereto, the rent thereof accruing after the 
transfer, and the locks, keys, bars, doors, windows and 
all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also 
for other debts or claims not transferred to the transferee), 
but not arrears of interest accrued before the transfer ; 

and, where the property is money or other property 
yielding income, the interest or income thereof accruing 
after the transfer takes effect. 

Compare section 6 of the Conveyancing Act, 1881, and Art. 1617 
N. Y. Code, which provides that a mortgage is a lien upon everything 
that would pass by a grant of the property. 

Unless a different intention is expressed or necessarily Extent of 
implied. — See Southport Banking Co. v. Thompson (1887), 37 Ch. D.,tr^«ferr«d 
64 ; Pandurang v. Bhimrav (1897), 22 Bom,, 610. All the interest 
which the transferor is then capable of passing. — See cases cited 
in note 4, p. 169, and also pp. 281-285, ante. Unless the operation 
of a mortgage is expressly limited, it will pass the whole of the 
interest of the mortgagor in the property, including any reversionary * 
interest which he then has in it. Cf. Kishen Oeer v. Bunged, (1870), 

14 W. R., 379. But a mortgage of all the land which the mortgagor 
has in a certain town will not include land to which he has only a 
possibility of a reversion on the non-performance of a condition 
subsequent. Jones, secs. 138, 141. Caro should be always taken 
to define clearly the nature and . extent of the estate or* interest 
intended to be mortgaged as. the security might otherwise bo ont down 
o. LM . 48 
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to the prejudice of the mortgagee ; see for instance, Grieneson v. 
Kirsoff (1842), 5 Beav., 283 ; for general words, the absence of which 
may now be supplied by the provisions of this 'section, will only pass 
that which the grantor had to give at the time of the grant and will 
not extend to anything which he might subsequently acquired Booth v. 
Alcock (1873), L. E., 8 Ch., 663. Whether a mortgage ‘of land or 
building used for the purpose of a trade or business will include such 
trade or business, see Oourdy, dc., Bank v. Jtudry Merthyr Steam and 
Colliery Co. (1895), 1 Ch., 629 ; disting. Whitley v. Challis (1892), 
1 Gh., 64, where it was held that the mortgage of a hotel simply 
meant the building and did not comprise the business. See also p. 282, 
ante. For the right of a mortgagee of a public house to the license, 
see Garrett v. Justices of Middlesex (1884), 12 Q. B. D., 620 ; disting. 
Manifold v. Morris (1839), 5 Bing. N. C., 420; Ex'p. Reid 
1 D. & C., 260, see also the notes to sections 70 and 71, 'post. 

Basements annexed to a house. — Where a person purchased 
a part of a house which his vendor had previously mortgaged giving 
the mortgagee the use of a certain passage who was afterwards paid 
off, it was held that he must be taken to have purchased the mort- 
gagee’s interest in the house including the right by way of easement 
over the passage ; though the mortgagee was no party to the convey- 
ance, but merely signed a receipt for the mortgage-money endorsed on 
the deed. Vishnu v. Rango (1893), 18 Bom., 382. As to the meaning 
of the word “ annexed,” see Wutlzer v. Sharpe (1893), 15 All., 270 

Attached to the earth. — See the notes to section 3, supra. 
Generally speaking a mortgage of land, unless the contrary appears, 
will comprehend not only the ground or soil but also water covering 
its surface, mines and minerals thereunder, timber and trees as well 
as crops growing thereon, and houses and buildings standing upon it. 
Faqueer Sonar v. Khuderun (1870), 2 N.-W. P., 251 ; Mahomed Ali 
V, Bolakie (1875), 24 W, R., 330 ; cf. Pandurang v. Bhimrav (1897), 
22 Bom., 610. In short, a mortgage of land will carry with it every- 
thing attached to the soil and in the case of fixed machinery every- 
thing necessary for its working ; for instance, articles which are essen- 
tial parts of the machine will pass, though unattached. ParhuUy v. 
Woqmatoru (1875), 14 B. L. R., 201 ; MUler v. Brindabun (1879), 4 
Oal., 946. But machines will not pass by a mortgage of the soil or a 
building, where, although they are placed in prepared receptacles, ^ 
there is no annexation. HuUJnnson v. Kay (1867), 23 Beav., 413 ; 
Ex parte Astbury (1869), L. R., 4 Ch., 630, 638. See also Lyon d Co. 
V. London, dc. (1903), 2 K. B., 136 ; Reynolos v. Ashby (1904), A. C., 
466 ; lit re Samud Allen, dc. (19Q7), 1 Ch., 676 ; EUis v. Glover, dc. 
(1908), 1 K, B., 388. 
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“ It is very difficult/' says Mr. Dart, “ to determine what articles 
are fixtures, properly so called, and what are mere movable chattels. SxtJj^and 
Dart, p. 659. Trade fixtures, which have been annexed to the free- movjibie 
hold, not with the view of improving the inheritance, but solely for chatteU. 
the purpo.ses of trade, will, unless expressly excluded, pass by a mort- 
|!;age of the* freehold. 

It should be noticed that the principle of In re Yates (1888), 

38 Ch. D., 112, under which a conveyance of land and buildings 
used for a business passes all the fixed trade machinery on the 
premises, though not expressly mentioned, applies equally where 
the conveyance expressly mentions the fixed trade machinery, either 
by reference to a schedule or otherwise. In re Brooke (1894), 2 Ch., 

600 ; disting. Small v. National Bank of England (1894), 1 Ch., * 

686. And see pp. 283 — 286, ante. 

Other legal incidents. — See ]>. 282, ante . — A mortgage of a ship instfincon of 
will carry all articles, necessary to the navigation of the ship, which 
are on board at the time of the mortgage, or are afterwards substi- 
tuted for them. Coltman v. Chamberlain (1890), 23 Q. B. D., 328; 
cf. In re Salman and Woods (1885), 2 Morr. Bkcy., 137. As to the 
right of the mortgagee to the benefit of a subsisting insurance, see the 
notes to sections 49, 72 and 76, fosi. 

All issignment of the debt V>y deed, by WTiting simply or by Wh^t in 
parol, will draw' the security after it as a consequence, and as being an^^aagignmont 
appurtenant to the debt. The one is regarded as the principal, and 
the other the accessory, and omne principide trahit ad se accessorium. 

It was held under the Code of Civil Procedure, 1882, that a mortgage - 
debt was movable property within the meaning of section 268 of the 
Code, and its sale in execution carried with it the right to proceed 
against the mortgaged property even though there had been no 
attachment and sale under section 274 of that Code. Tarvadi v. 

Bat Kashi (1901), 26 Bom., 305. Pp. 71 — 12, ante; see also Kent’s 
Commentaries, Vol. IV, pp. 228, 229, citing in addition to American 
authorities, Richards v. Syms, 3 Eq. Cas. Abr., 617 ; Barnard’s Ch. 

Rep., 90, 8. c., Martin v. Mordlin, 2 Burr., 978 ; cf. Exp* Smith 
0^35), 2 D. & C., 271. Where a person executed a voluntary 
settlement by which he assigned certain debts which were due to 
him, but made no express assignment of the securities for such 
debts nor gave them up to the trustees, it was held that an 
assignment of the securities might be implied. In re Pcdrich (1891), 

1 Ch., 82. And it has been held in an American c^ise that an assign- 
ment of a portion of the debt would carry with it a pro fata portion of 
the mortgage. Keys v. Wood, 21 Vt. R., 332, cited in Kent’s Com- 
anentaries, Vol. 4, p. 229. For a case where a promissory note con- i 
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tainB a memorandum importing that a collateral security has ako 
been given, see Wise v. Cha/rUon (1836), 4 A. and E., 786. According 
to the Madras High Court the word ‘ ‘ debt ^ ’ in this clause should be 
confined to such debts as lall within the general category of actionable 
claims. Arunachellatn v. Subratnanian (1906), 30 Mad., 236. 

A«flgnmeut of the assignment merely of the interest of the mortgagee 

in the land without an assignment of the debt is said to be 
without meaning or use. And it has been held in England that 
money charged on land does not pass under a devise of land, and that 
if a testator specifically devises a particular estate, which is only a 
mortgage-estate and not the money charged on it, the devisee is only a 
trustee for the persons entitled to the money. In re Clowes (1893), 
' 1 Ch., 214 ; Strode v. Russel (1701), 2 Vern., 621, 624 ; cf. Casborn v. 

Scarfe (1737), 1 Ajbk., 603. But it seems that if the testator was a 
mortgagee in possession, the debt would pass to the specific devisee. 
In re Carter (1900), 1 Ch., 801. See also the remarks of Lindley, L. 
J., in In re Lawman (1895), 2 Ch., 354. And it has been laid down 
still more broadly by Stirling, J., that as a mortgage consists partly 
of the estate in the land, and partly of the debt, he who has the estate, 
is entitled to the benefit of the bond or covenant, which may accom- 
pany the mortgage, for it is impossible to say the mortgage passes 
and is well assigned to one person, and yet the debt remains in another. 
Therefore by the assignment of the mortgage, the debt necessarily 
passes as incident to it. In re Richards (1890), 45 Ch. D., 589 ; cf. 
Padmanabha v. Shanakoti (1879), 2 Mad., 119. See also Jones v 
Gibbons (1804), 9 Ves., 411. But though, as a rule, a mortgage cannot 
be transferred apart from the collateral securities so as to enable the 
mortgagee to sue on the latter — Walker v. Jones (1865), L. K., 1 P. C., 
50, — where a mortgage is accompanied by a promissory note and such 
note gets into the hands of a bond 'fide indorsee for value without 
notice, the mortgagor will be liable to pay the indorsee, notwith- 
standing a transfer of the mortgage by the original mortgagee to 
‘ another person. Glasscock v. Balls (1889), 24 Q. B. D., 13. 


9. A transfer of property may be made without 
writing irt every case in which a writing is not expressly 
required by law. 

As to mortgages, dee section 69, infra. 


Condition 

restraining 

alienation. 


10. Where property is transferred subject to a 
condition or limitation absolutely restraining the trans- 
feree or any person claiming under him from parting 
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with or disposing of his interest in the property, the con- 
dition or limitation i^ void, except in the case of a lease 
where the condition is for the benefit of the lessor or 

those claiming under him ; Provided that property 
may be t^^ansferred to or for the benefit of a woman (not 
being a Hindu, Muhammadan or Buddhist), so that she 
shall not have power during her marriage to transfer or 
charge the same or her beneficial interest therein. 

11. Where, on a transfer of property, an interest lustrirMon^ 
therein is created absolutely in favour of any person, but 

the terms of the transfer direct that such interest shall 
be applied or enjoyed by him in a particular manner, he 
shall be entitled to receive and dispose of such interest 
as if there were no such direction. 

Nothing in this section shall be deemed to affect 
the right to restrain, for the beneficial enjo 3 anent of one 
piece of immovable property, the enjoyment of another 
piece of such property, or to compel the enjoyment 
thereof in a particular manner. 

12. Where property is transferred subject to 
condition or limitation making any interest therein, 
reserved or given to or for the benefit of any person, to IttompSSf * 
cease on his becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limi- ^ 
tation is void. 

Nothing in this section applies to a condition in a lease 
for the benefit of the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest Traiwfer for 
therein is created for the benefit of a person not in exis- nnbom person, 
tence at the date of the transfer, subject to a prior inter- 
est created by the same transfer, the interest created for 

the benefit of such person shall not take effect, unless 
it extends to the whole of the remaining interest of the 
transferor in the property. 
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under see* 
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Transfer to 
take effect on 
failure of 
prior transfer. 


lUustralicn* 

A transferfl property of which he is the owner to B in trust for A and his in- 
tended wife successively for their lives, and after the»death of the survivor for the 
eldest son of the intended marriage for life, and after his death for A' a second son- 
The interest so created for the benefit of the eldest son does not take effeej^, because 
*t does not extend to the whole of A’s remaining interest in the property. 

14. No transfer of property can operate to create 
an interest which is to take effect after the life-time of 
one or more persons living at the date of such transfer^ 
and the minority of some person who shall be in existence 
at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong. 

15. If, on a transfer of property, an interest therein 
is created for the benefit of a class of persons with regard 
to some of whom such interest fails by reason of any of 
the rules contained in sections 13 and 14, such interest 
fails as regards the whole class. 

16. Where an interest fails by reason of any of the 
rules contained in sections 13, 14 and 15, any interest 
created in the same transaction and intended to take 
effect after or upon failure of such prior interest also 
fails. 


17. The restrictions in sections 14, 15 and 16 shall 
not apply to property transferred for the benefit of the 
public in the advancement of religion, knowledge, com- 
* merce, health, safety or any other object beneficial to 
mankind. 

iMrsotionfor 18. Where the terms of a transfer of property 

•ooumulation, . ' x. j. 

direct that the income arising from the property shall be 
accumulated, such direction shall be void, and the pro- 
perty shall be disposed of as if no accumulation had 
been directed. 

Exception.— Whete the property is immovable, or 
where accumulation is directed to be made from the 
date of the transfer, the direction shall be valid in respect 
only of the income ariSitig from the properly within one 


Transfer in 
perpetuity 
benefit of 
public. 
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year next following such date ; and at the end of the year 
such property and income shall be disposed of respec- 
tively as if the period during which the accumulation has 
been directed to be made had elapsed. 

19. *Where, on a transfer of property, an interest 
therein is created in favour of a person without specify- 
ing the time when it is to take effect, or in terms specify- 
ing that it is to take effect forthwith or on the happening 
of an event which must happen, such interest is vested, 
unless a contrary intention appears from the terms of 
the transfer. 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation . — An intention that an interest shall 
not be vested is not to be inferred merely from a provi- 
sion whereby the enjoyment thereof is postponed, or’ 
whereby a prior interest in the same property is given or 
reservea to some other person, or whereby income arising 
from the property is directed to be accumulated until 
the time of enjoyment arrives, or from a provision that 
if a particular event shall happen the interest shall pass 
to another person. 

20. Where, on a transfer of property, an interest 
therein is created for the benefit of a person not then 
living, he acquires upon his birth, unless a contrary in- 
tentiou appear from the terms of the transfer, a vested 
interest, although he may not be entitled to the enjoy- 
ment thereof immediately on his birth. 

21. Where, on a transfer of property, an interest Contingent 
therein is created in favour of a person to take effect only 

on the happening of a specified uncertain event, or if a 
specified uncertain event shall not happen, such person 
thereby acquires a contingent interest in the property. 

Such interest becomes a vested interest, in the former 
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case, on the happening of the event, in the latter, when 
the happening of the event becomes impossible. 

Exception. — Where, under a transfer of property, a 
person becomes entitled to an interest therein upon at- 
taining a particular age, and the transferor also' gives to 
him absolutely the income to arise from such interest 
before he reaches that age, or directs the income or so 
much thereof as may be necessary to be applied for his 
benefit, such interest is not contingent. 

22. Where, on a transfer of property, an interest 
therein is created in favour of such members only of a 
class as shall attain a particular age, such interest does 
not vest in any member of the class who has not attained 
that age. 

23. Where, on a transfer of property, an interest 
therein is to accrue to a specified person if a specified 
uncertain event shall happen, and no time is mentioned 
for the occurrence of that event, the interest fails unless 
such event happens before, or at the same time as, the 
intermediate or precedent interest ceases to exist. 

24. Where, on a transfer of property, an interest 
therein is to accrue to such of certain persons as shall be 
surviving at some period, but the exact period is not spe- 
cified, the interest shall go to such of them as shall be 
alive when the intermediate or precedent interest ceases 
to exist, unless a contrary intention appears from the 
terms of the transfer. 

Illustration- 

A transfers property to B for life, and after his death to C and Z>, equaUy 
to he divided between them, or to the survivor of them. C dies during the life 
of J?. D survives B- At B^s death the property passes to jD. 

25. An interest created on a transfer of property 
and dependent upon a condition fails if the fulfilment of 
the condition is impossible, or is forbidden by law, or 
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is of wch a nature that, if permitted, it would defeat the 
provisions of any law, or is fraudulent, or involves or 
implies injury to the person or property of another, or 
the Coflrt regards it as immoral or opposed to public 
policy. 


IlluatrationS’ 

{a) A lets a farm to B on condition that he shall walk a hundred miles in 
an hour. The lease is void. 

(6) A gives Rs. 500 to B on condition that he shall marry A*s daughter 

At the date of the transfer C was dead- The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder €• The 
transfer is void. 

(d) A transfers Rs. .500 to his niece C if she will desert her husband. The 
transfer is void. 

26. Where the terms of a transfer of property 
impose a condition to be fulfilled before a person can take 
an interest in the property, the condition shall be deemed 
to have been fulfilled if it has been substantially com- 
plied with. 


Illustrations* 

(а) A tran.sfers Rs. 5,000 to B on condition that he shall marry with the 
consent of C, D and E* E dies. B marries with the consent of C and D* B is 
deemed to have fulfilled the condition. 

(б) A transfers Rs. 5,000 to B on condition that he shall marry with the 
consent of C, D and E. B marries without the consent of (7. D and but obtains 
their consent after the marriage. B has not fulfilled the condition. 

27. - Where, on a transfer of property, an interest conditional 

, j_i'r r L r j transfer to 

tnerein is created in lavour of one person, and by the one person 

, , ... coupled with 

same transaction an ulterior disposition of the same trangfer to 
interest is made in favour of another, if the prior dispo- p" 
sition under the transfer shall fail, the ulterior disposition 
shall take effect upon the failure of the prior dispositions 
although the failure may not have occurred in the manner 
contemplated by the transferor. 

But, where the intention of the parties to the trans- 
action is that the ulterior disposition shall take effect 
only in the event of the prior disposition failing in a par- 
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ticular manner, the ulterior disposition shall not take 
effect unless the prior disposition fails in that manner. 

lUusiraiione- 

(a) A transfers Bs. 500 to B on condition that he shall execute a certain 
lease within three months after death, and, if he should negle*ct to do so, 
to C. B dies in A^s life-time. The disposition in favour of C takes effect. 

(ft) A transfers property to his wife ; but, in case she should die in his life- 
, time, transfers to B that which he had transferred to her. A and his wife perish 
together, under circumstances w'hich make it impossible to prove that she died 
before him. The disposition in favour of B does not take effect . 

28. On a transfer of property an interest therein 
may be created to accrue to any person with the condi- 

^ tion superadded that in case a specified uncertain event 
shall happen such interest shall pass to another person, 
or that in case a specified uncertain event shall not happen 
such interest shall pass to another person. In each case 
the dispositions are subject to the rules contained in 
sections 10, 12, 21, 22,23, 24, 25 and 27. 

29. An ulterior disposition of the kind contem- 
plated by the last preceding section cannot take effect 
unless the condition is strictly fulfilled. 

Illustration. 

A transfers Rs. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor or marries without C's consent 
the Rs. 600 shall go to D. B marries when only 17 years of age, without C's 
consent. The transfer to D takes effect. 

30. If the ulterior disposition is not valid, the prior 
disposition is not affected by it. 

Illustration. 

A transfers a farm to B for her life, and, if she do not desert her husband, to- 
C. R is entitled to the farm during her life as if no condition had beeh inserted. 

31. Subject to the provisions of section 12, on a 
transfer of property an interest therein may be created 
with the condition superadded that it shall cease to exist 
in case a specified uncertain event shall happen, or in 
case a specified uncertain event shall not happen. 
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liluatrations* 

(а) A transfers a farm to B for his life, with a proviso that, in ease B cuts 
down a certain wood, the transfer shall cease to have any effect. B cuts down 
the wood. He loses his lifc^int crest in the farm. 

(б) A transfers a farm to B, provided that, if B shall not go to England 
within three years after the date of the transfer, his interest in the farm shall 
cease. B does not go to England within the term prescribed- His interest in the 
farm ceases- 

32. In order that a condition that an interest Suoh conauion 

must not be 

shall cease to exist may be valid, it is necessary that invalid, 
the event to which it relates be one which could 
legally constitute the condition of the creation of an 
interest. 

33. Where, on a transfer of property, an interest Tmnrfer 

^ ^ ^ conditional on 

tlierein is created subiecd to a condition that the person pprfonn«nco 

J ^ of act, no time 

taking it shall perform a certain act, but no time is spe- , '/oV-***'* 
cified for the performance of the act, the condition is““"®®' 
broken when he renders impossible, permanently or for 
an indr finite period, the performance of the act. 

34. Where an act i.s to be performed by a person Tr»n»fer 
either as a condition to be fulfilled before an interest on perfor- 
created on a transfer of property is enjoyed by him, or umo being 
as a condition on the non-fulfilment of which the interest ® ‘ 
is to pass from him to another person, and a time is spe- 
cified for. the performance of the act, if such performance 
within the specified time is prevented by the fraud of a 
person who would be directly benefited by non-fulfilment 

of the condition, such further time shall as against him 
be allowed for performing the act as shall be requisite 
to make up for the delay caused by such fraud. But if 
no time is specified for the performance of the act, then, 
if its performance is by the fraud of a person interested 
in the non-fulfilment of the condition rendered impos- 
sible or indefinitely postponed, the condition shall as 
against him be deemed to have been fulfilled. 
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Election. 

35. Where a person professes to transfer property 
which he has no right to transfer, and as part of the same 
transaction confers any benefit on the owner of fhe pro- 
perty, such owner must elect either to confirm such 
transfer or to dissent from it ; and in the latter case he 
shall relinquish the benefit so conferred, and the benefit so 
relinquished shall revert to the transferor or his repre- 
sentative as if it had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor 
has, before the election, died or otherwise become incap- 
able of making a fresh transfer, 

and in all cases where the transfer is for consider- 
ation, 

to the charge of making good to the disappointed 
transferee the amount or value of the property attempted 
to be transferred to him. 

Illitsirations* 

The farm of Sultanpur is the property of 0 and worth Us. 800. A by an 
instrument of gift professes to transfer it to J?, giving by the same instrument 
Rs. 1,000 to C. C elects to retain the farm. He forfeits the gift of Rs. 1,000. 

In the samo case, A dies before the election. His representative must out 
of the Rs. 1,000 pay Rs. 800 to H. 

The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that 
which he professes to transfer to be his own. 

A person taking no benefit directly under a trans- 
action, but deriving a benefit under it indirectly, need 
not elect. 

A person who in his one capacity takes a benefit 
under the transaction may in another dis^nt therefrom. 

Excejftion to the last preening four rules . — Where a 
particular benefit is expressed to be conferred on the 
owner of the property which the transferor professes to 
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transfer, and such benefit is expressed to be in lieu of 
Ijhat property, if such owner claim the property, he must 
relinquish the particular benefit, but he is not bound to 
relinquish any other benefit conferred upon him by the 
same transaction. 

Acceptance of the benefit by the person on whom 
it is conferred constitutes an election by him to confirn» 
the transfer, if he is aware of his duty to elect and of those 
circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives 
enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on 
whom the benefit has been conferred has enjoyed it for 
two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any 
act of his which renders it impossible to place the persons 
interesced in the property professed to be transferred 
in the same condition as if such act had not been done. 

niustration, 

A transfers to B an estate to which C is entitled, and as part of the sanu* 
transaction gives C a coal-mine. C takes possession of the mine and exhausts it. 
He has thereby confirmed the transfer of the estate to B- 

If he does not within one year after the date of the 
transfer signify to the transferor or his representatives 
his intention to confirm or to dissent from the transfer, 
the transferor or his representatives may, upon the 
expiration of that period, require him to make his elec- 
tion ; and, if he does not comply with such requisition 
within a reasonable time after he has received it, he shall 
be deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed 
until the disability ceases, or until the election is made 
.by some competent authority. 
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jr. 

Apfortionment. 

Apportion- 36. In the absence of a contract or local usaee to 

meat of %% • • ^ 

^^^'j^y-the contrary, all rents, annuities, pensions, dividends 
and other periodical payments in the nature of ‘income 
titled?*"’ shall, upon the "transfer of, the interest of the person en- 
titled to receive such payments, be deemed, as between 
the transferor and the transferee, to accrue due from 
day to day, and to be apportionable accordingly, but to 
be payable on the days appointed for the payment 
thereof. 

This as well as the next section are applicable to transfers bj' 
way of mortgage, where the mortgagee is entitled to receive the rents.* 

Apportion- 37. When, in consequence of a transfer, property 

divided and held in several shares, and thereupon the 
soveranoe. benefit of any obligation relating to the property as a 
whole passes from one to several owners of the property, 
the corresponding duty shall, in the absence of a contract 
to the contrary amongst the owners, be performed in 
favour of each of such owners in proportion to the value 
of his share in the property, provided that the duty can 
be severed and that the severance does not substantially 
increase the burden of the obligation ; but if the duty 
cannot be severed, or if the severance would substan- 
tially increase the burden of the obligation, the duty 
shall be performed for the benefit of such one of the 
several owners as they shall jointly designate for that 
purpose : 

Provided that no person on whom the burden of 
the obligation lies shall be answerable for failure to dis- 
charge it in manner provided by this section, unless and 
until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricul- 
tural purposes, unless and until the Local Government 
by notification in the official Oazette so directs. 
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lUuairations* 

(a) A Bells to B, C and D a house situate in a village and leased to E at an 
4innual rent of Rs. 30 and delivery of one fat sheep, B having provided half the 
purohase-money and C and D one quarter each. E, having notice of this, must 
pay Bs. IS^to R, Rs. to C, and Rs. 7} to A and must deliver the sheep 
according to the joint direction of R, C and D. 

{b) In the same case, each house in the village being bound to provide ten 
days labour each year on a dyke to prevent inundation, E had agreed as 
a term of his lease to perform this work for A* B, C and D severally require 
R to perform the ten days' work due on account of the house of each. E 
is not bound to do more than ten days' work in all, according to such direction 
as B, C and D may join in giving. 

(B) — Transfer of Immovable Property. 

38. Where any person, authorized only under cir" 
•cumstances in their nature variable to dispose of immov- 

able property, transfers such property for consideration, “uliS^unoM to 
alleging the existence of such circumstances, they shall, 
as between the transferee on the one part ^nd the trans- 
feror and other persons (if any) affected by the transfer 
on the other part, be deemed to have existed, if the trans- 
feree, after using reasonable care to ascertain the exis- 
tence of such circumstances, has acted in good faith. 

llliintraiion- 

At a Hindu widow, whose iiusband has left collateral heirs, alleging that the 
property held by her a.s such is insufficient for her maintenance, agrees, for pur- 
poses, neither religious, nor charitable, to sell a field, part of such property, to R* 

R satisfies himself by reasonable enquiry that the income of the property is in- 
sufficient for A^8 maintenance and that the sale of the field is necessary and, act- 
ing in good faith, buys the field from A- As between R on the one part and A 
and the collateral heirs on the other part, a necessity for the sale shall be 
deemed to have existed. 

39. Where a third person has a right to receive 
maintenance or a provision for advancement or niar- 

riage, from the profits of immovable property, and such “"ntenanoe. 
property is transferred with the intention of defeating 
such right, the right may be enforced against the trans- 
feree, if he has notice of such intention or if the transfer 
is gratuitous. ; but not against a transferee for consider- 
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ation and without notice of the fight, nor against such 
property in his hands. 


lUusiration^ 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her claim 
against him for maintenance in virtue of his having become entitled to her de- 
ceased husband's property, and agrees with her that, if she is dispossessed of Sul- 
tanpur, A will transfer to her an equal area out of such of several other specified 
villages in his possession as she may elect. A sells the specified villages to (7, who 
buys in good faith, without notice of the agreement. B is dispossessed of 
Sultanpur. She has no claim on the villages transferred to C, 


Hindu widow's 
claim for 
maintonanuo. 


This section contains a very important provision which is appli- 
cable to a Hindu widow’s claim for maintenance. It has been 
asked, does it constitute an equitable lien ; and if so, does it bind the 
estate in the hands of a bond fide purchaser for value ? Would 
notice of the mere existence of a right to maintenance be sufficient 
to bind the purchaser, or must the notice be of the existence of a 
charge actually created and binding the estate ; in other words, 
must it be notice of a claim which has actually matured into 
a lien ? The whole law on this subject which was in a somewhat 
tangled state was reviewed by Mr. Justice West in the case of 
Lahshman v. Satyabhama (1877), 2 Bom., 494 ; and the section 
substantially proceeds on the lines of that judgment. See Jogendra v. 
Fulcumari (1899), 27 Cal., 77 ; Ram Kumvar v. Ram Dai (1900), 
22 All, 326; Bhartpore v. Gopal (1901), 24 All, 160. The 
intention to defeat the right involves the idea of a fraudulent 
intention, Digambari v. Dhan Kumari (1906), 10 C. W. N., 1074, 
Mayne, secs, 460-463 ; see also Shamlal vl Banna (1882), 4 All, 296 ; 
Monsha Devi v. Jiivan (1884), 6 All, 617, and the cases cited in note 
3, p. 137, ante. And compare the right of a creditor to follow the 
assets of a deceased debtor. Greender v. Mackintosh (1879), 4 Cal, 
897 ; Bazayet Uossein v. Dooli (1878), 5 1. A., 211 ; 4 Cal, 402. 
Where in execution of a decree obtained by the creditor against 
his debtor in respect of an obligation incurred by the latter as 
surety, the decree-holder attached a house and bought it himself 
and applied to be placed in possession and the debtor’s widow 
claimed that she had a right of residence and that she could not 
be ejected, it was held that the widow had no right of residence in 
priority of the right of her husband’s creditors to be paid out of the 
assets and that the husband’s debt would bind the widow and defeat 
her right of maintenance, including residence. Jayanti v. Alamelu 
(1902), 27 Mad., 45 ; 12 M. L. J., 270. But this section mil not protect 
a transferee for consideration where the property has already been 
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declaiTed by a decree of coiirt subject to a charge for 

Kvioda v. Jogeshar (1899), 27 Cal., 194. Maina v. Baehcki (1906), 

28 All., 655 ; 3 A. L. J., 551. 

The^provision for marriage of which the section speaks evidently 
refers to the provision for the marriage of maiden girls in the Hindu 
law, which is commonly treated as a charge on the inheritance. But 
provisions for advancement in the technical sense are unknown 
in this country. 


40. Where, for the more beneficial enjoyment of 
his own immovable property, a third person has, inde- 
pendently of any interest in the immovable property 
of another or of any easement thereon, a right to restrain 
the enjoyment of the latter property or to compel its 
enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an 
obligation arising out of a contract and annexed to the 
ownership of immovable property, but not amounting 
to an interest therein or easement thereon, 

suf h right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee 
of the property affected thereby, but not against a trans- 
feree for consideration and without notice of the right or 
obligation, nor against such property in his hands. 
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lllustrniion, * 

A contracts to sell Sultanpur to J), While the contract is still in force, he sells 
Sultan pur to <7, who has notice of the contract, JB may enforce the contract 
against C to the same extent as against A, 

Where a mortgagee, at the time of his mortgage is aware of cir- 
cumstances which ought to have put him on enquiry, and such en- 
quiry if made would have revealed the existence of an agreement by 
the mortgagor to mortage the property to a third party, the mort- 
gagee’s rights will be postponed to the rights of such third party. 
Kameshwa/ramma v. SUaramanvja (1906), 29 Mad., 177. 

41. Where, with the consent, express or implied, Trai^ar by 
of the persons interested m immovable property, 
person is the ostensible owner of such property and 
a, LM 44 
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transfers the same for consideration, the transfer shall 
not be voidable on the ground that the transferor was not 
authorized to make it : provided that the transferee, 
after taking reasonable care to ascertain that thfe trans- 
feror had powet to make the transfer, has acted in good 
faith. 

For a case under this section, see Karamat v. Samiuddin (1886), 
8 AIL, 409. In England though a trustee can pass a good title to a 
purchaser for value without notice by a conveyance of the legal estate, 
R merely equitable title created by him will not displace the title of 
the cestui que trust in the absence of any negligence on the part of the 
latter. Carrit v. Real and Personal Advance Co. (1889), 42 Ch,. D., 263- 
Cf. In re Morgan : Pillgrem v. Pillgrem (1881), 18 Ch. D., 93. See 
also p.'423, ante. 

This section it has been said, is the statutory qualification and 
restriction of the general law of estoppel contained in section 115 of 
the Evidence Act, which is a rule of proof. It imposes upon pur- 
chasers of immovable property the duty of exercising reasonable care 
and diligence. Hoorahai v, Aishahai (1910), 12 Bom. L. R., 457. 

Reasonable care. — A Government official owning zamindari 
property in the district in which he was employed, caused that pro- 
perty to be recorded in the revenue-papers in the names of his young 
sons. The sons sold portions of the property and mortgaged others. 
The vendee and mortgagee satisfied himself that the property had 
been recorded for ^omc years in the names of the sons, but there stop- 
ped^and made no further enquiries as to whether the property really 
belonged to the sons or not. If he had enquired into his transferors* 
title, he would have ascertained that the property was acquired in the 
names of the transferors when they were children of tender years 
and this would have led to further discoveries. It was held that the 
transferee, although acting in good faith, had not taken reasonable 
care to ascertain that the transferor had power to make the transfer. 
Partab v. Saiyida (1901), 23 AIL, 442. A purchaser is not justified 
in shutting his eyes and buying recklessly ^ from a vendor without 
any enquiry and resisting the real owner on the ground that the 
real owner did not come foryrard. Reasonable care is to be ex- 
pected from every one, who claims to have " purchased free from 
a really existing rights equitable or legal, and when the purchaser 
has failed to exercise it, he cannot claim that the real own^ should 
be called on to prov^ his good faith and innocence instead. Zungabai 
V. Bhaivani (1907), 9 Bom. L. R., 38^. This section requires that 



42 ^ 


TRANSFER OP ’PROPERTY. 


68S 


the transferee from the ostensible owner should have taken the 
transfer in good faith and after due enquiry. Mere belief in the 
representation of the transferor would not be sufficient. Tandiri v. 

Karumoo^ (1910), 8 M. L. T., 286. 

Where certain mortgagees took a mortgage from a person who 
was in possession, was recorded as o^mer, and held the title-deeds of 
the property, it was held that there was nothing in the transaction 
to put the mortgagees on enquiry as to the real title to the property, 

Khwaja v. Muhammad (1904), 26 All, 490. A person executed a 
deed of sale in favour of his wives. The ladies then mortgaged the 
property and the deed was attested by the husband and his son. 
Subsequently the property w^as sold by the mortgagors to the mort- 
gagee. After the sale a creditor attached and sold the property in 
execution of a decree for money against the heirs of the husband and 
purchased it himself and obtained possession. It was held that it w^as 
not open to the execution-purrliastjr to question the validity of the 
sale made by the husband in favour of his wives, and that the pro- 
visions of this section were applicable. Muisaddi v. Daleep (1910), 

7 A. L. ♦!., 967. 

Consent, express or implied. — The consent refci^red to must 
be an intelligent consent and not one brought about by misappre- 
hension as to legal rights. Dungariya wNand (1906), 3 A. L. J., 634. 

Where the guardian of a minor Hindu mortgaged the minor’s property, 
as his own, it was held that this section which relates to transfers by 
ostensible owners has no application, where the ,ow'ner is a minor 
incapable of giving consent. Dalibai v. Gofihai (1902), 26 Bom., 

433; 4 Bom. L. R., 105 ; Abdullah v. Bundi (1911), 8 A. L. J., 1084. 

The guardian of a minor owner of immovable property is incapable 
of consenting, even though such consent be express, to a third person 
holding himself out as owner of the minor’s property, so as to enable 
a transferee from such person to claim the benefit of this section. 

Danibar v. Jamtri (1907), 29 AIL, 292. 

42. Where a person transfers any immovable pro- pewoi^haXg 
perty, reserving power to revoke the transfer, and sub- revSke fOTmer 
sequently transfers the property for consideration to*'“***^* 
another transferee, such transfer operates in favour of 
such transferee (subject to any condition attached to 
the exercise of the power) as a. revocation of the former 
transfer to the extent of the power. 
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Ilhutraiion* 

A lets a houae to S, and reaerrea power to revoke theleaae if, in the opinion 
of a apeoiiied annreyor, B ahould make a iiae of it detrimental to ita value. 
Afterwarda A, thinking that anoh a uae haa been made, leta the house to C. 
This operates aa a revocation of lease subject to the opinion of tUh surveyor 
as to use of the house having been detrimental to its value. 

Trawferby 43. Where a person erroneously represents that 
he is authorized to transfer certain immovable property, 
and profesMS to transfer such property for considera- 
d transfer shall, at the option of the transferee, 

operate on any interest which the transferor may acquire 
in such property at any time during which the contract 
of transfer subsists. 

Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of 
the existence of the said option. 


Illustration* 

Af a Hindu, who has separated from his father B, sells to C three fields, AM' 
and Z, representing that A is authorized to transfer the same. Of these fields Z 
does not belong to A, it having been retained by B on the partition ; but on 
B*8 dying A as heir obtains Z. C, not having rescinded the contract of sale, 
may require A to deliver Z to him. 

Where a person erroneously represents, dec. —The benefit 
of the section can be claimed only by the pt?r8on who has acted on the 
erroneous representation of the party, whose subsequently acquired 
interest he claims. Pandiri v. Karumoory (1910), 34 Mad., 159. 
Although the section speaks only of erroneous representations, it is 
clear that it includes fraudulent misrepresentations. As the right con- 
f erred by this section may not be enforced against bond fide purchasers 
for value, the last clause containing a legislative reversal of the decision 
of the Allahabad High Court in the case of Mahomed v. Karamat (1872), 
4 N.-W. P., 11, the provisions of the Act are not open to the very strong 
observations made by the Master of the Bolls on the common law 
doctrine of estoppel in Oeneralt dc.y Company v. Liberator, de., 
Society (1878), 10 Ch. 15. But such right may be enforced against 
the heir, Radhey v. Moheeh (1885), 7 AIL, 864 ; Jones y, Keame 
(^841), 1 Dr. & War,, 159 ; but see Morse v. WasAhner (1792), 1 Anst., 
Jli. It should be noticed that an interest fraudulently acquired by 
the grantor will not pass to the, grantee. Eyre v. Burmester (1862)^ 
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10 H. L. C., 90. The rule will also not apply when the sale is in 
Unvitum. Alukmonee v. Banee (1878)» 4 Cal., 677. 

A person who had merely a ghatwali interest in certain land 
mortgaged it on the representation that it was his jaigir and he nortgagat. 
subsequently got a moharari title to it. It was held that the niokarari 
interest of the mortgagor passed to the mortgagee. The rule of law 
underlying section 43, is that as between the transferor and the 
transferee, the transferor cannot set up a title subsequently acquired 
to the land transferred by him, if he had induced the transferee 
to pay money for the transfer. Mokhoda v. Dfnesh (1907), 7 C. L. 

J., 381. 8ee also Ram Narain v. Mohanian (1903), 26 All., 82. 

The principle embodied in this section will be applied where a 
mortgagor attetnpts to set up a prior mortgage as a shield against 
puisne incumbrancers, by himself paying off such prior mortgage 
or purchasing the mortgaged property in execution of a decree 
on the mortgage. Manjappa v. Krishnayya (1905), 29 Mad., 113. 

Where a person transferred a property, which he had no right to 
do, which property was subject to a common mortgage along with 
other property of the transferor, and the transferor then paid off the 
mortgage and obtained a lien on the co-mortgagor’s share the 
transferee it was held, became entitled to that lien as soon as it came 
into exisvence. The effect of the transfer was, according to this 
section, to make it operate, at the option of the transferee, on 
the interest which the transferor subsequently acquired in the 
property. Danappa v, Yamnappa (1902), 26 Bom., 379. 

The mother and guardian of her infant son contracted to sell a 'I'bere mutt be 
piece of land as such guardian undertaking to take out a certificate representetioD. 
of guardianship and permission to sell from the District Judge, but 
before the certificate was applied for the infant died, and the mother 
having succeeded to the property by right of heirship refused to sell 
it. It was held that this section did not apply, as there was 
no erroneous representation made by the mother. Rashmoni v. 

Soorja (1905), 32, Cal., 832 ; 2 C. L. J., 6. This section cannot be 
invoked in aid of a mortgagee who took a mortgage at a time 
wl^en the mortgagor was disqualified under the Jhansi Incum* 
bered Estates Act, 1882, after the disability of the mortgagor has 
ceased. Radha v. Kaniod (1907), 30 All., 38. 

This section does not apply if a transfer is without consideration, 
and even where there is consideration, it must be shown that there was « 

an erroneous representation by the transferor. Jagm Naih v. 
Di56o(1908), 31 AIL, 63. 
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A mortgagee of Deshgat ya,taii knew that the property which 
was mortgaged to him wa^ {and appurtenant to an hereditary office* 
and inalienable beyond the life-time of the incumbent. Subse- 
quently to the mortgage, the estate of the mortgagor was enlarged 
so as to be alienable in the Kfe-time of the holder. After such enlarge- 
ment, the mortgagee having claimed to hold the property against the 
heir of the mortgagor, it was held that the mortgagee took only such 
estate as the holder of the vatan property was capable of conveying 
to the mortgagee at the time of the mortgage and could not claim to 
retain the property after the death of the mortgagor, as there was no 
representation made by the grantor and acted upon by the grantee. 
Oangeibai v. (1909), 34 Bom., 175 ; 12 Bom. L. R., 143. 

For the English Law on thesubject, see Dart, pp. 818 — 822 ; Sugden 
(13th Edition), pp. 297 — 61'2 ; ef. Keate v. PMKps(1881) ; 18Ch.D., 
p. 660 ; see also Bigelow on Estoppel, 413 ; and p. 295,c<. seg., ante.lt 
. has been recently held that if .an assignor with a defective title purports 

and intends to assign property for value, any interest subsequently 
acquired by him in that property is available in equity to make the 
assignment effectual, even though the defect in the title is apparent on 
the face of the assignment, '/n re Bridgivater' s Settlement 
2 Oh., 342. The right Of a mortgagee to treat the after-acquired 
property as subject to his security can of course be exercised only so 
long as the relation of mortgagor and mortgagee lasts. 

Tninsferby 44. Where one of two or more co-owners of im- 
one co-owner. property legally competent in that behalf, 

transfers his share of such property or any interest 
therein, the traiisferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the 
transfer, the transferor’s right to joint possession or other 
common or part enjo;^ent of the property, and to en- . 
force a partition of the same, but subject to the condi- 
tions and liabilities affecting, at the date of the transfer, 
the share or interest so transferred. j, 

Where the transferee.' of a ^are of a dwelling-house 
belonging to an uncffvided family is not a 'member of the 
family, nothing in shall be deemed to entitle 

lum to. joint possession or. other common or part enjoy? 
ment of tiie house. « 
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The provisions of this section would seem to be applicable to 
mortgages. 

45. Where immovable property is transferred for Joint tramiw 

. - • for consider* 

considesration to two or more persons, and such considera- «tion. 
tion is paid out of a fund belonging to them in common, 
they are, in the absence of a contract to the contrary, 
respectively entitled to interests in such property iden- 
tical, as nearly- as may be, w’ith the interests to which 
they were respectively entitled in the fund ; and, where ^ ' * 

such consideration is paid out of separate funds belong- ' ' 

iig to them respectively, they are, in the absence of a 
contract to the contrary, respectively entitled to inter- 
eits in such property in proportion to the shares of the 
cmsideration which they respectively advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, or as to the 
shares which they respectively advanced, such persons 
shall be presumed to be equally interested in the property. 

It would seem that the tramferees will take not as joint-tenants 
bu; as tenants-in-cominon, there being no distinction between pur- 
chisers and mortgagees. See p. 452, onie. See also the observatioM of ' V 

thor Lordships of the Privy Council in Jogeswar v. Ramchand (1896)» . J <<! 

231. A., 37 ; 23 Cal., 670. For the English law on the subject, see 
Ritden v. Vallier (1751), 2 Ves., 252 3 Atk., 730 ; Edwards v. Fashion 
(1712), Pr. Ch., 332. Cf. Aveling v. Knipe (1816), 19 Ves., 444 ; 

RoHnson v. Preston (1858), 4 K. & J., 606. Section 61 of the Con- 
vejancing Act, 1881, reverses the old presumption in the case of 
mortgages. 

46. Where immovable property is transferred for 
consideration by persons having distinct interests therein 
th« transferors are, in the absence of a contract to the 
contrary, entitled to share in the consideration equally,, 
where their interests in the property were of equal 
value, and, where such interests were of unequal 
value, proportionately to the value of their respective; 
interests. 
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IllustrationtM 


(a) Jf owning a moiety, and B and ( 7 , each a quarter share, of manza 
Saltaripor, exchange an eighth ehare of that inauza for a quarter ahare ol 
mauza Lalpura, There being no agreement to the contrary, A is entitled 
to an eighth share in Lalpura, and B and 0 each to a sixteenth share in 
that mauza. 

(bj A, being entitled to a life-interest in inauza Atrali and B and C to 
the reversion, sell the mauza for Rs. 1,000. A’s life-interest is ascertained 
to be worth Rs. 600, the reversion Rs. 400. A is entitled to receive Rs. 600 
out of the purchase- money, B and C to receive Rs. 400 


47. Where several co-owners of immovable pro- 
moB*|Hw^rty. perty transfer a share therein without specifying tha^ 
the transfer is to take effect on any particular share or 


shares of the transferors, the transfer, as among suck 
transferors, takes eff’ect on such shares equally where the 
shares were equal, and where they were unequal, pro- 
portionately to the extent of such shares. 


Illustration* 

A, the owner of an eight -anna share, and B and C, each the owner of a foir- 
anna share, in mauza Sultanpur, transfer a two -anna share in the mauza to 
without specifying from which of their several shares the transfer is made. To 
give effect to the transfer one -anna share is taken from the share of A, and hilf- 
an-anna share from each of the shares of B and C. 

4BLu*?iiutuii 48. Where a person purports to create by transfer 
brtrMwfer. different times rights in or over the same iinmovaUe 
property, and such rights cannot all exist or be exercised 
to their full extent together, each later created right 
shall, in the absence of a special contract or reservatbn 
binding the earlier transferees, be subject to the rights 
previously created. 

This is only a paraphrase of the maxim gui prior ent tempore 
potior est jure, but such priority may be foiefeited io various ways. 
See pp. 416— -420, ante- See also sees. 78 and 79 infra. A mortgage 
of future property being merely in the nature of an agreement will lot 
fall under this section, and according to the l^ombay High Court, an 
equitable mortgage is also not within the rule. Dayal v. Jivraj (18711), 
1 Bom., 237, but this can onlv be on the ground tiiat the transaction 
is merely an agreement to tiansfor and not an actual transfer. See 
* • p. 380, ante. 
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49. Where immovable property is traiisferred for 

. j . , x r j right wnrt^r 

consideration y and such property or any part thereof is*^**®y- 
at the date of transfer insured against loss or damage by 
fire, the' transferee, in case of such loss or damage, may, 
in the absence of a contract to the contrary, require any 
money which the transferor actually receives under the 
policy, or so much thereof as may be necessary, to be 
applied in reinstating the property. 

See the dissentient judgment of James, L. J., in (1881) Bayner v. 

Preston^ 18 Ch. D., 1. Dr. Whitly Stokes points out that this section 
agrees with Garden v. Ingram (1852), 23 L. J., Ch., 478, and is rightly 
at variance with Poole v. Adams (1864), 12 W. R. (Eng.), 683. Anglo- 
Indian Codes, Vol. I, p. 729. But in Garden v. Ingram there was a 
distinct provision in the lease that any money received on the policy 
should be laid out in reinstating the premises. In the absence of 
any such provision, the benefit of the insurance cannot be claimed 
by a stranger, the contract being treated as one for mere personal 
indemnity. Dart, 193. 

For the rights and liabilities of mortgagees in connection with 
insurance, see secs. 72 and 76 of the Act. 

50. No person shall be chargeable with any 

or profits of any immovable property, which he has in 
good faith paid or delivered to any person of whom he 
in good faith held such property, notwithstanding it may 
afterwards appear that the person to whom such pay- 
ment or delivery was made had no right to receive such 
rents or profits. 


lUustraiion* 

A lets a field to B at a rent of Rs. 60, and then transfers the field to <7. B, 
having no notice of the transfer, in good faith pays the rent to A. B ia not 
chargeable with the rent so paid* 

This section would not protect a tenant who pays his rent in 
advance to a mortgagor. The reason is, a tenant who pays rent 
l>efore it is due does not do so in fulfilment of his obligation, but 
merely makes an advance to the landlord on the understanding that 
when the rent falls due, such advance shall be treated as payment. 
*De Nieholls v. Saunders (1870), L. R., 5 C. P., 589 ; Cook v. Guerra 
(1872), L. R., 7 C. P., 132. 
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Beot paid in |^^ere,.hpw«veir, there wjas a special provision in the lease, which 
advance. registered, to thp effect that the lessee should be bound to pay to 

the lessor on demand any portion ot the rent in advance and the lessee 
had paid rent in advance in accordance with it, the claim of an 
auctionrpurchaser of the lessor’s interest, purchasing subsequently to 
the payment, for the rent so paid was disallowed on the ground that 
the lease being a registered instrument, the purchaser ought to have 
made enquiries and that the rent had been paid bond fide in advance. 
Nand Kishore v. Anwdr (1907), 30 All., 82. This section was applied to 
a case where a tenant paid rent in good faith to a person who was not 
the heir of the last holder after the death of the latter. It wm held 
that the language of the section is general and no assignment by the 
lessor during the tenancy was necessary. Kaverianitm v. Lingappa 
(1908), 33 Bom., 97. 

j^§a°by'io»^ 51^ When the transferee of immovable property 
underdefee- makes any improvement on the property, believing in 
tivetitiec. gooj faith that he is absolutely entitled thei’eto, and he 
is subsequently evicted therefrom by any person having 
a better title, the trt^nsferee has a right to require the 
person causing the eviction either to have the value of 
the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the 
transferee at the then market value thereof irrespective • 
of the value of such improvement. 

The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof the 
• time of the eviction. 

When under the circumstances aforesaid, the trans- 
feree has planted or sown on the property crops which 
are growing when he is evicted therefrom, he is entitled 
to such crops and to free , ingress and egress to gather 
and carry them. •• ■ - ^ ^ ^ ^ ^ 

A mortgagee* in poseession .wbq must be aware of the im- 
.perfection of his title & not entitied .to rely on the provisions of this 
section. ' Ratnalinga •y. Santfoppa (1889)^13 Mad., 15. .'Fur the case 
of a mortgagor retaining postf ssion after the expiration of .the thne 
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allowed to him for payme^it df the sum due from himi see Lati^l 
Mortgage, &c,, India v. Visna (1878), 2 Bom., 670. 

This sectiou requires merely that the transferee mentioned therein 
shall have made the improvements believing, in good faith, that he is 
absolutelj' entitled to the property. There is nothing in the wording 
of the section to justify the. contention that the real owner must, at 
the time of the expenditure, know that the land belongs to him. Collior 
V. Baron (1905), 2 N. L. R., 34. 

A belief in good faith under this section means not only acting 
honestly and fairly but includes due enquiry. Where a person con- ® * 

sciously avoids making an enquiry, though he may be said to ha\ e 
a belief in the matter, it w-oiild not be a belief in good faith. AhJwn 
V. Attarmoni (1908), 13 C. W. N., 931. Although good faith within 
the meaning of this section is not necessarily precluded by facts 
showing negligence in investigating the title, wilful a])8tention from 
making any enquiries would show a belief to be not a belief in good 
faith. Nonjajipa v. Peruwa (1909), 32 Mad., 530. As to whether 
there may be good faith although there was actual notice, see 
Maniklal v. Mawhershi (1876), 1 Bom., 269. See also Nanjamnut 
V. Nacharammil (1908), 17 M. 1.. J., 622. . ■ 

The rule of equity embodied in this section is not opposed to 
any principle of Muhiimmadan law and section 2 does not preclude 
its application in cases falling under the Muhummadan law. What 
constitutes good faith within the meaning of this section is a question 
of fact and a person may act in good faith, though he acts under 
a mistake of law. Durgozi v. Faheer (1906), 30 Mad., 197. 

A claim by a tenant for improvements does not come within the ^ 

scope of this section, because a tenant could not possibly believe in 
good faith that he was absolutely entitled to the land. laniail v. Jai- 
gun (1900), 27 Cal., 570, 586 ; Nundo Kumar v. Bonomali (1902), 29 
Cal., *871 ; of. Ismai Kant v. Nazarali (1903), 27 Mad., 211 ; Jug^' 
mohandas v. Pallonjee (1896), 22 Bom., 1. 

52. During the active prosecution in »"y Court 
having authority in British India, or established beyond 
the limits of British India by the Governor-General in 
Oouncil, of a contentious suit or proceeding in which arij 
rigl^t to immovable property is directly and specifically 
in question, the property cannot be transferred or other- 
wise dealt with by any party to the suit or proceeding; 
so as to aflfect the rights pf any other party thereto 
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under any decree or order which may be made therein, 
except under the authority of the Court and on such 
terms as it may impose. 

Rule of 11b pendena not baaed on notice. — The rule is expressed 
in the maxim Pendente lite nihU innovatur. This maxim is founded not 
upon the technical ground of constructive notice, but, on the broad 
principle that litigation would be interminable, if any of the parties 
to an action could create any rights in favour of a third person during 
the pendency of a suit. The rule appears to be founded on judicial 
necessity. As observed by Lord Cranworth in Bellamy v. Sabine 
(1867), 1 DeG. & J., 666,678: “It is scarcely correct to speak of 
lie pendens as affecting a purchaser through the doctrine of notice, 
though, undoubtedly, the language of the courts often so describes 
its operation. It affects him, not because it amounts to notice, but 
because the law does not allow litigant parties to give, to others, 
pending the litigation rights to the property in dispute, so as to prejudice 
the opposite party. Where a litigation is pending between a plaintiff 
and a defendant as to the right to a particular estate, the necessities of 
mankind require that the decision of the court in the suit shall be 
binding, not only on the litigant parties, but also on those who derivf* 
title under them by alienations made pending the suit, — whether such 
alienees had or had not notice of the pending proceedings. If this were 
not so, there could be no certainty that the litigation would ever come 
to an end. A mortgage or sale made before final decree to a person who 
had no notice of the pending proceedings would always render a new 
suit necessary, and so interminable litigation might be the consequence. ’ ’ 
See also the observations of the Privy Council in Faiyaz v. Prog Narain 
(1907), 34 I. A., 102 ; 29 All., 339, in which the above case was cited ; 
cf. Gohihchand v. Dhondi (1873), 11 Bopi- H. C., ,64 ; Fraval v. 
Sangapcdlt (1872), 7 Mad. H. C., 104 ; Lakshmandas v. Dasrat (1880), 6 
Bom., 168. 

Durinff the active proaeoution means the same thing as * while 
the suit is in full force without any intermission ’ in Lord Bacon’s ordi- 
nance and implies a constant and vigorous prosecution, and not merely 
that something must be done to keep the suit alive and in activity. 
Preston v. Tubbin (1684), 1 Vern., 287 ; Houlditch v. Wallace (1838), 
5 Cl. & F., 629, 664 ; Kasim Shaw v. Unnodapersaud (1863), 1 Hyde, 
160, 168 ; cf. Oourmoney v. Reid (1851), 2 Tay. & Bell., 100; but see 
Kinsman v. Kinsman (1831), 1 A M., 617, 622 ; Venkatesh Govind 
V. Maruti (1887), 12 Bom., 217 ; see also Hunter v. The Earl of Hope- 
ton (1866), 4 Macq., 972, where though the suit had remained dormant 
for 18 years, Lord Westbury nevertheless remarked, “ It has been 
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asleep since 1847, but it is still Us pendens.*' And in America the 
opinion has been expressed that if the court allows a suit to remain pend* 
ing for any length of time, the judgment cannot be c ollaterally attacked 
by a pend^te lite alienee on the ground of delay or negligence in prosecut- 
ing it. Bennett, 173. Be this as it may, the mere abatement of a 
suit will not operate as a suspension of Its pendens and certainly not. 
if it is revived within a reasonable time. The Bishop of Winchesier v. 
Paine (1805), 11 Ves., 194, 200-1. 

Termination of lis pendens. — To constitute litis penderUia as 
observed by Lord Lyndhurst, L. C., in Kinsman v. Kinsman (1831), 1 
R. & M., 622, there must be litis contesiatio; therefore, if the suit is 
ended by decree there is no longer any lis pendent to affect the land. 
Decrees are not of themselves notice to a purcliaser. Sugden’s Vendors 
and Purchasers, 760. Venkatesh v. Maruti (1887), 12 Hoin., 217. 
Ambadas v. Ratnchandra , Bom. P. J (1889), p. 99 ; Kasim v. IJnnoda 
(1863), 1 Hyde, 160. In a large proportion of suits, however, insti- 
tuted for the administration of assets under which charges might 
eventually be established against land, no final decree properly speaking 
is ever made, but as soon as the immediate object of the parties is accom- 
plished, they decline to prosecute the suits further. In such cases, 
the cause may be said to be absolutely determined, when the object 
has been achieved for which it was originally commenced. The 
rule that where the suit is ended by a decree, there can be no Its 
pendens to affect the land was treated in a Bombay case apparently 
as authority for the proposition that a mortgagor may transfer 
the mortgaged property after a decree for sale. Venkatesh v. 
Maruti (1887), 12 Bom,, 217. But it has been held in a later case 
that the doctrine of is applicable to proceedings to realize a 

mortgage after a decree for sale. Shivjirarn v. Waman (1897), 22 
Bom., 939 ; see also Rachappa v. Manges, Bom. P. J. (1898), p. 386 ; 
Samal v. Bahaji (1904), 28 Bom., 361. But there are some expres- 
sions in the judgments w'hich may be construed as requiring the 
existence of a pending proceeding to give rise to a lis pendens. This, 
however, could hardly have been intended, for the mortgagor 
cannot surely transfer the property to the prejudice of the mortgagee 
the moment a decree is pronounced in favour of the latter. Thahut 
Prasad v. Gaya (1898), 20 All., 349 ; Harsankar v. SheogoUnd (1899), 
26 Cal., 966; 4 C. W. N., 317. In Chuni v. Abdul (1901), 23 
All., 331, it was held that a decree under section 88 of the Transfer 
of Property Act being only a decree nisi, the suit does not termi- 
nate until an order absolute is made under section 89. An opinion was 
also expressed that the lis would probably not be completed before 
the actual sale. 
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^ it lias since been decided that a mortgage>suit, even after a decree 
after decree has been made and an order absolute for sale passed, is a pending suit 
until the sale actually takes place. Bhagwan v. Nilkania (1904), 9 C. 
W. N., 171. So also it was held in Surjiramv. Ba/rhamdeo ^1905), 2 
C. L. J., 288, that in the case of a mortgage-suit, the Us continues after 
the decree nisi and the doctrine is applicable to proceedings to realize 
the mortgage. See also Bhawani v. Mathura (1907), 7 C. L. J., 1 ; 
Braja y.Joggeswar (1908), 9C. L. J., M^;Mahadeov. TAaJfcur (1910), 
14 C. W. N., 677 ; Madaneswar v. Maharnaya (1911), 15 C. W. N., 672 ; 
cf. Ravji V. Krishnaji (1874), 11 Bom. H. C., 139; Ganesh v. Chimna- 
jirav, Bom. P. J. (1874), p. 189 ; Sheik Eida v. Ramjug (1873), 21 
W. E., 14; Kolluri N agahhasanum v. Ammanna (1880), 3 Mad., 

71 ; Birchand Mahomed (1884), 10 Cal., 299 ; the head-note of 
which is misleading; cf. Osborne v. Casey (1845), 7 Ir. Eq. 

R., 636 ; Bibijan v. Sachi (1904), 31 Cal., 863. A suit for foreclosure 
of a mortgage is not terminated until the passing of the decree 
absolute. Pa/rsotam v. Chedda (1906), 29 All., 76 ; 3 A. L. J., 
675. This is also the law in America. Thus Mr. Bennett in 
his treatise on Lis 'pendens^ p. 120, says, “ Although it is true, 
in a general sense, that lis pendens ceases with the rendition of 
judgment or entry of final decree, yet, in the case of a fore- 
closure of a mortgage on real estate, it cannot be said that lis 
pendens ceases upon the making of the master’s deed after sale 
under the decree. Where something remains to be done by the court, 
in the execution of its judgments and decrees, other than can be done 
without order of court, by the merely ministerial ofl&cers of the court, 
lis pendens continues until the decree is executed. So, in the case of the 
foreclosure of a mortgage, it continues until £he purchaser has been 
put into possession of the property.” Aiid generally speaking the Us 
pendens is not terminated where the decree does not either technically 
or practically put an end to the suit, as for instance, a decree for 
account, Higgins y, Shaw (1842), 2 Dr, & War., 356; cf. Oocool v. 
Administrator-General (1880), 5 Cal., 720. Proceedings for the ascer- 
tainment of mesne profits are, it has been said, in continuation of the 
original suit. Midnapur Zemindary v. Naresh (1911), 16 C. W. N., 109. 
But it is difficult to see how there can be any question of lis pendens 
when the claim is only one for damages. 

Appeal how far a continuation of the lie. — ^An appeal 
is regarded as a continuation of the {is, so that a person who 
purchases after the dismissal of ah action will be treated as a pur- 
chaser pendente lite^ii an appeal is afterwards brought against the 
decree. Dtno v.jSAaina Eibee (1900), 28 Cal., 23; 4 C. W. N., 
740 ; Sukhdeo v. Jamna (1900), 23 All., 60 ; Settappa v. Muthia 
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(1908), 31 Mad., 268. And in one case where the. property was 
sold by the defendant before the trial, it was held that the purchaser 
was bound by the judgment of the court of appeal, although the 
judgment of the original court was against the plaintiff and the 
purchaser%^as not a party to the proceedings in appeal. Gobind 
Chunder v. Gooroo Churn (1887), 15 Cal., 94. But this would seem 
to be pushing the doctrine to a point at which it ceases to be 
useful. Seethe judgment of Glover, J., in Chunder Kuinar v. 

Kisto (1873), 20 W. R., 204 ; from which D. N. Mittcr, J., dissented,^ »pp«*. 
relying upon the dictum of Lord Redesdale in Gore v. Slackfole (1813), 

1 Dow, 31 ; but see Sugden’s Vendors and Purchasers, 768, where this 
dictum is criticised. The English law on the subject is thus stated in 
Fisher’s Mortgage, p. 569: — “It may be observed, with respect to 
appeals from the court below, either to a superior jurisdiction there 
or to the House of Lords, that an order for an appeal seems not to be 
a continuation of the Us pendens^ because, as a general rule, the appeal 
puts no stop to the proceedings under the decree. The litis conies^ 
tatio is assumed to be at an end until the decree is varied or reversed, 
and the same practice prevails in the House of Lords, which seems to 
be a strong argument against the continuation of the Us pendens 
during the appeal ; see also Coote’s Mortgage, 1344. For the Ame- 
rican law on the subject sec the authorities, which arc somewhat con- 
flicting, cited in Hukum Chand’s Res Judicata^ pp. 700—4. In 
Cheever v. Minion, <f:c. (1889), 21 Pac. Rep., 710, a leading case on the 
point, it was held that a purchaser in good faith at a private sale, 
whose title rests on a voidable decree in chancery, the purchase being 
made after the entry of the decree and before a writ of error was sued 
out is not affected by a subsequent reversal of tlie decree. A final 
decree, where no appeal is taken is a final determination of the parti- 
cular suit, and subsequent proceedings by a writ of error constitute a 
wholly new and independent action. Therefore the purchaser did 
not take pendente lite. Quaere : — Whether the word ‘ suit ’ in sec. 372 
of the Code of Civil Procedure, 1882 (now 0. 22, r. 10), included an 
appeall Seethe Collector of Muzafarnagor v.Husaini (1895), 18 All,, 

86 ; In the matter, dtc., of Durga (1899), 22 All., 231. 

Rehearing or Review. — In Nazeer AH v. Ojoodhya Ram 
(1867), 8 W. R., 399, it was argued that a purchaser who had 
bought an estate in Midnapore after an absolute decree for fore- 
closure made by the late Bupreme Court of Calcutta, could not be 
affected by the circumstance that the decree was afterwards 
reopened by reason of irregularity in the conduct of the party who had 
obtained it. The leaned judges, after expressing a doubt, whether 
tlie court*, Tirithin whose local jurisdiction the immovable property 
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sought to be recovered is situated, ought to hold itself bound by the 
decision of a foreign court as to the equities relative to that property 
between parties claiming it adversely to each other, held that a decree 
for foreclosure which only declares that as between plaintiff and de- 
fendant, the former is entitled to hold the property free^^from the 
equities of the latter, could not be insisted upon by a stranger, when 
it has been declared to have been inoperative ab initio between the 
parties. If it ought not to have been passed as against the mort- 
gagor, how can any alienation, ask the learned judges, however inno- 
cent, even though made on the faith of it, be in a better condition in 
equity as regards the claims of the mortgagor, than if it had not been 
made. For the law in America on the subject, see Hukum Chand’s 
Res Judicata, pp. 701 — 704. 

Oourt having: authority in British India, &c. — But a pur- 
chaser may be affected by notice of a decree of a foreign court, though 
it cannot directly operate on land in British India. Palani v. 

(1896), 19 Mad., 257 ; cf. Huntley v. Gaskell ( 1905), 2 Ch., 
656,661. The court must be a court of competent jurisdiction : Bisso- 
naihv. Radhakristo (1869), 11 W. R., 554; see also Anund Moyee v. 
Dhanendra (1871), 14 M. I. A., 101 ; 8 B. L. R., 122 ; 16 W. R. (P. C. ), 19, 
whore their Lordships of the Privy Council point out that a decree for 
sale made by the Supreme Court in Calcutta of land in the mofussil 
could have no effect in rent so as to bind a purchaser 'pendente lite. But 
see Wickliffe v. Breikenridge, I Bush., 427, cited in Story’s Equity Juris- 
prudence, s. 406. But the rule of Us pendens will operate in favour 
of a plaintiff who at the time of the transfer was erroneously 
prosecuting his suit in a court which from defect of jurisdiction 
was unable to entertain it and returned the plaint for presentation to 
the proper court, which court ultimately decreed the suit. Tangor v. 
Jaladhar (1909), 14 C. W. N., 322. 

Oontentious Prooeedlng. — The rule of Us pendens applies not 
only to suits technically so-called, but also to other proceedings, as, 
for instance, the presentation in court of an award ; Pranjivan v. Raju 
(1879), 4 Bom., 34 ; Sorahji v. Ishvardas, Bom. P. J. (1892), p. 6 ; 
or bankruptcy proceedings which must at some stage or other 
become Its pendens^ as the object of aU such proceedings is to enable 
the court through its ofiSicers to distribute the bankrupt’s assets among 
his creditors. Hukum Chand’s Res Judieata, 685. In the case of a 
suit by a pauper the application for leav6 to sue in formd pauperis 
will be the commencement of contentious proceedings within the mean- 
ing of this section ; Ambika v. Dwarka (1907), 30 All., 95 « 

Oommanoement of lia tMindans.-r-It was thought at one time 
that Its pendens took effect only from the service of tl|e summona 
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as the suit became contentious for the first time at that stage. ^ 

Kadhasham v. Shiva (1888), 15 Cal., 647 ; Purs&tom v. SawhihSwT»^^i<m 
(1899), 21 All., 408; Abbay v. Annarnalai (1888), 12 Mad., 
although in the case of several defendants the suit did not become 
contentious only when all the defendants were served with summonses. 

Chaturbhuj v. Lachman (1905), 28 All., 196 ; but see Jogendra v. 

Fidkumari (1899), 27 Cal., 77 ; 4 C. W. N., 254, in which it is 
pointed out that the proposition that a suit does not become 
contentious until service of summons is based upon a confusion due 
to an erroneous application of the English rule that, as between 
plaintifi and defendant, the service of the subpoena constitutes the lis 
pe}idem between them. The question has now been set at rest by 
the Privy Council in Faiyaz v. Prag Narain (1907), 34 I. A., 102; 29 
All., 339, in which it was observed : — “ Their Lordships are unable to 
agree in the view which seems to have obtained in India that a suit 
contentious in its origin and nature is not contentious within the 
meaning of section 52 of the Act of 1882 until a summons is served on 
tlie opposite party. There seems to be no warrant for that view in 
the Act, and it certainly would lead to very inconvenient results in 
a country where evasion of service is probably not unknown or a 
matter of any great difficulty.” If however the service of the 
summon • could not be effected on the defendant owing to inaction 
on the plaintiffs* part, it may be said that there was no active prosecu- 
tion of the suit. Kfishnappa v. Shivappa (1907), 31 Bom., 393. 

In the view of Maclean, C. J., a suit must be treated as a what in m 
contested suit from its very commencement, if it ultimately turns 
out to be a contested one. “ It seems to me,” says the Chief 
Justice, in Jogendra v. Fulkumari, supra, ” that in order to 
appreciate whether the section applies, we must regard the event, 
and in this case the event showed a contested suit.” In this 
view, an undefended suit can never be a contentious suit. See 
Vpendra v. Mohri (1904), 31 Cal., 745. This, however, is not the 
sense in which the term * contentious proceeding ’ is used in probate 
practice from which it seems to have been borrowed and where • 

it merely means a proceeding in which there are adversary 
parties and which is the opposite of common form business. 

Moran v. Plan (1896), P. D., 214 ; Salter v. Salter (1896), P. D., 291. 

Cf. sec. 253 A of the Indian Succession Act ; Annamalai v. 

Malayandi (1905), 29 Mad., 426. See also Mali v. Preo (1908), 

9 C. L. J., 96 ; 13 C. W. N., 226 ; Krishna Kamini v. Dinomony 
(1904), 31 Cal., 658. A suit therefore cannot be said to be 
non-contentious merely because it is undefended. And a suit 
for sale on a mortgage praying for relief against the mortgagor is from 

Q, LM 45 
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mle to the beginuiug a contentious suit within the meaning of this section, 

decrees. which the doctrine of lis pendens would apply even if the suit 

were decreed ea; pa/te. Durgav. Madko (1908), 8 C. L. J., 153. See 
also Brojo v. Meajan (1909), 13 C. W. N., 1138 ; Ramdayal v. RamtantM) 
(1911), 15 C. L. J., 137. See also Krishnappa v. Shivappa, supra. 

According to Banerjee, J., the expression “contentious suit ” is 
used in contra-distinction to a friendly suit in which there is no con- 
test, and the parties bring tlie suit only to obtain the decree of a court 
declaring their rights as to which they are themselves in perfect 
agreement. Jogendra v. Fulkutnari (1899), 27 Cal., 77. There 
can however be no doubt that a suit of any sort whatever, except 
only collusive suits, is, from the moment it is filed, potentially 
contentious and that so-called ‘ friendly suits ' are really con- 
tentious. Krishnappa v. Hhivappa (1907), 31 Bom., at. p. 404. 

noticed that in the Roman law from which the 
term litis conlestatio so frequently used in the English law in this 
connection is derived, a contested right did not become the subject of 
litigation as soon as the plaintiff had taken the first step towards 
an action. It was only at the point when the litigants were 
remitted to a judex, the instant when the proceedings in in jure 
terminated and those in judicio commenced that the litis conteslaiio 
began. The meaning of the terra is thus given by Festus. ‘ * Con- 
testari est cum uterque reus dicit Testes estote. Contestari litem 
dicuntur duo aut plures adversarii, quod ordinato judicio utraque 
pars dicere solet. Testes estote where he is evidently referring to 
the time anterior to the introduction of the formulary proiress 
when legis actiones were in use. This ceremony became in later 
times a mere form, but the name was still retained. Ulpian says: 
‘ ‘ proinde non originem judicii spectandam, sed ipsam judicati velut 
obligationem,” referring to the obligation of a reus after award. 
D. 15, ], 3, 11 ; Abdy & Walker, p. 251. As to the law in England 
Uwin on the subject, see Sugden, 758; Ooote’s Mortgage, 1344; Fisher, 

p. 570 ; see also 2 White & Tudor, 244, where it is said that li$ 
• pendens will now take effect from the service of the writ in an action 

which is the commencement of proceedings under R. S. C., 1883, 
Order 2, r. 1. In America also the law is the same. Jones, s. 1411 ; 
cf. Hukum Chand’s Res Judicula, p. 695. But it has been held in 
one or two cases that filing a bill without subpoena is lis pendens. 
Leitch v. Wells, 48 N. Y., 585, cited in Story’s Equity Jurisprudence, 
s. 405. See also Drew v. Norbury (1846), 9 Ir. Eq., 171, 176. 
It has been held in America that while a Us pendens as against one 
taking under the defendant dates from the commencement of the 
action, a cross-bill seeking affirmative relief creates a Its, as to one 
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taking under the plaintiff, only from the moment of the filing of the 
cross-bill. In this case during proceedings to foreclose a mortgage Cross. bin. 
the intervening plaintiff purchased the property at an execution -sale 
for value and without actual notice. Subsequently the mortgagor 
filed a cross-bill to have the mortgage cancelled, claiming a Us 
pettdens from the beginning of the foreclosure proceedings, Bridger 
V. Exchange Bank (11)06), 56 8. E. Rep,, 97 (Ga.) 

Right to immovable property directly and epeoifioally In 
question. — In order to make the doctrine applicable the descript ion 
of the property must be so definite that any «me can learn what pro- 
perty is intended to be the subject-matter of litigation. Lokenafh v. 
Achitananda (1909), 15 C. L. J., 391. The question in dispute must 
relate to an interest in land, and not merely to money secured upon 
it ; lFor.s/e#/ v. Ld, Scarborough (1746), 3 Atk., 39*J. S<*e however Norris 
V. Stuart U852), 16 Beav., 359 ; cf. Jenninffs v. Bond (1845), 2 Jo. & 

Lat., 720; Crofts v, Oldfield (1676), 3 Sw., 278, note; Houlditchv. 

Wallace (1838), 5 Cl. & F., 629 ; 1 Dr, k War., 490 ; Manika v. Ellapa 
(1896), 19 Mad., 271 ; distiiig. Bdldeow Baijnuih (1891), 13 All., 371. 

The case of Vpemlra v. Mohori (1904), 31 Cal., 715, in which it is sai<l 
that a suit for recMivery of money due on a nioitgage by sale of the 
mortgaged properties is not one in which rigljt, to immovable property 
is in qu istion is not law. See the eases cited at p. 698, ante. Where 
how^ever in a suit purporting to be brought on a mortgage, only a 
money-decree was made, so long as that decree rcunained imreversed, 
the suit could not be regarded as one in which a right to immovable 
property was '‘directly and specifically in que.stion ” within the 
meaning of this section. Chatlerpul v. Maharaj (1904), 32 I. A., 1 ; 32 
Cal., 198. So, the mere pendency of a suit for maintenance in which the .snit ror 
plaintiff does not claim to charge any specific property, though it may aiiiinten n*i.d 
result in a decree charging a part of the estate with plaintiff's main- 
tenance, will not affect a purchaser pendente Hie. Manika v. Ellappa 
(1896), 19 Mad., 271. In B right man v, Britihtman, 1 R. J., JJ2, the 
Rhode Island Supreme Court said : ‘ ‘ The jirayer of complainant’s 
X^etition was for divorce and for alimony out of her husband’s ’ 

<istate. It did not affect the title to his real estate, or necessarily 
seek to put any incumbrance on it. Alimony is to Vwj granted out 
of the personal or real estate, and i.s not nece.ssiirily a charge on 
either. Had the prayer in this ease been for alimony to be assigned 
her out of this particular farm, the case would somewhat resemble 
some of the cases in books, w^here the rule has lieen applied. But 
it is not so ; it is general for alimony out of his estate. If such a 
prayer locks up the real, it equally does the personal estate of 
a respondent to such a petition, and each and every part of it. 
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The lust&iit such s petil/ioii is filed, the respondent s business, however 
extensive it may be, must stop ; purchasers and dealers with him by 
the policy of the law, are bound by the decree of alimony that may 
be passed; although they do not even know that they are dealing 
with a married man. Alimony will be claimed and must be allowed 
to attach to any and every part of the personal property that the 
husband had at the filing of the petition. We do not think the case 
falls within the rule of Us 'pendens, nor within the reason of that 
rule.” In another case the court even went further, and the rule 
was held not to apply even though the suit was for a divorce and for 
an equal undivided one-third of the real property then owned by the 
husband. Lord, J.. in delivering the judgment of the Oregon Supreme 
Court, said : ‘ ‘ The divorce-suit of the plaintiff was not brought 

specifically to recover the one-third of the real estate of her husband, 
as was decreed in the divorce-proceeding. The land was not the 
subject-matter of the litigation, and the subject of the suit was not 
to recover title that belonged to the plaintiff. It was incidental 
and collateral to the divorce-proceeding. The court has no juris- 
diction to affect the title of the husband to his lands, or decree 
that one-third of them sliall be set apart for her in her own right 
and title, independent of a decree for divorce. Nor has the plaintiff 
any title on which to base a suili to recover any portion of the same, 
except as it comes by force of the Statute upon a decree for divorce.” 
Houstony, Timmerman, 11 Am. St. Rep., 848 ; cited inHukum Chand’s 
Res Judicata, p. 725. Cf. Wigney v. Wigney (1882), 7 P. D., 228. But 
a suit in which a widow claims to get her maintenance made a charge 
on immovable property is one in which a riglit to such immovable 
property is directly and specifically in question, and any transfer 
during the pendency of the suit not effected for the puriDose of 
paying off any debt entitled to priority over the claim for maintenance 
will be affected hylis pendens : Dose v. Krishna (1906), 29 Mad., 508 ; 
disting. Self v. Madox (1687), 1 Vern., 458. 

A petition to wind up a company does not constitute a Us pendens 
as against a contributory, where there is no claim to specific 
property or to a charge upon specific property of the individual 
contributory. In re Barned^s B. Co. (1867), L. R., 2 Ch., 171. The 
question how far a creditor’s action for general administration 
may be a sufficient Us pendens was discussed by Kay, J., in Price 
V. Price (1887), 35 Ch, D., 297, and many of the cases bearing on 
the point are reviewed in the judgment. The result of the authorities 
may be thus summed up. Where debts are charged upon immovable 
property by a testator, an administration-suit by a creditor will operate 
as a Us pendens. Walker v. Smalwood (1768), Amb., 676 ; Moore v. 
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McNa$mra (1812), 2 Ba. & Be.. 186 ; Higgim v. Shaw (1842)> 2 Dr. & 

War., 356 ; Jennings v. Bond (1845), 2 J. & Lat., 720 ; Drew v. Earl 
of Norbunj ( 1 846) , 3 J. & Lat . , 267 , 282. But not so. where the debts are 
not chafed on land, unles.s the plaintiff has indicated an intention to 
make the specifically devised land liable. But the purchast^r w ill bo 
protected, where he has a right to suppose that the defendant is trans- 
ferring the property to pay the debts of the te.statc)r. II alker v. Flam- 
stead, 2 Keny., Pt. 2, p. 57 ; Price v. Price, supra; cf. Edgar v. Plomlcg 
(1900), A. C., 431, 440. The operation of a creditor's action as 
pendens was considered by the Judicial Committee in Bata get »» Us 

DooliChand (1878), 4 Cal., 402. where it was held that, although 

creditors of a deceased Mahomedan cannot ordinarily follow his estate 
in tlie hands of Ji hond fide purchaser for value to whom it has been 
.alienated by the heir-at-law, yet that a decree direc’ting the latter to 
account for the same made at Hie instance of a creditor in order that Ihe 
assets might be applied for the purpose of discharging the debts due 
from the dc(H*ased ancestor was a decree against the est.ate and operated 
to bind it in tbe hands of the heir, and therefore of any subsequent t rans- 
feree, Cf. Yasin v. V nhammedgar Khan (1897), 19 All., 504. And 
generally when the estate of a deceased person is under administra- 
tion by the court or out of court, a purchaser from a resi<luary 
legatee or heir buys subject to any disposition which has been 
or may be made of the estat(^ of the deccastKl in due course of 
administration, the riglit of the residuary legatee or heir being 
only to share in the residue after all the liabilities of the estate 
have been satisfied. Chatter put v. Maharaj (1904), 32 I. A., 1 ; 32 
Cal., 198. 

It has been said that a suit for partition in which tbe riglits Smt for parti- 
of the parties are not in any way in controversy does not constitute 
a Hs pendens because no right to immovable property is directly 
and specifically in question, and the nrords of the section, if literally 
construed, would seem to support this view\ Shaik Khan Ah v. 

Pestonji (1894), 1 C. W. N., 62. See, however, the remarks on 
this case in Jogendra v, FMumari (1899), 27 Cal., 77 ; 4 C. W. N., 254. 

And on principle there can be no doubt that a purchaser petidente lUe 
would be bound by a partition made by the court ; see Setiappa v. 

Muthia (1908), 31 Mad , 268 ; and it has been so decided in America. 

Howes V. Orr, 10 Bush, 437, cited in Hukum Chand’s Rea Judicata, 

p. 723. But where the plaintiff in a suit for partition admitted 

that a certain person, w^ho was made a defendant had a share, betwoen 

but the co-defendants put in written statements denying that the co-Hefendant*, 

other defendant had any share, it was held that the suit did not 

become contentious until the written statement was put in, disputing 
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the right of the other defendant in the property under partition. 
Krishna Kamini v. Dimniony (1904), 31 Cal., 658. 

Lis 'pendens, it has been also said, can only be relied on as a 
protection of the plaintiffs right to property which is actually the 
subject-matter of litigation ; JBrflAflwnoyaAji V. (1885), 9 Mad., 

92. But this proposition seems to be too wide as the words *‘any 
right to immovable property directly and specifically in question’' 
may include cases in which the land itself is not sought to be 
recovered. Thus it has been held in England that a suit to establish 
a will, will constitute a lis pendens affecting a purchaser either from 
the heir or the devisee. Garth v. Ward (1741), 2 Atk., 174 ; cf. 
Digambari v. Eshan (1871), 15 W. R., 372- It has, however, been 
held in America that the purchaser of land pending a suit in trespass 
between his vendor and a third person in which the title is directly and 
specifically in issue does not take subject to the judgment 
which may be subsequently pronounced. Hailey v. And, 32 Am. 
St. Rep., 764. The rule applies to a suit for pre-emption and the 
sale by the vendee of the property after institution of the suit 
does not affect the right of the plaintiff. Ghasitey v. Gohind (1908), 
Suit for pre- 30 All., 467 ; 5 A. L. J., 477. The doctrine applies to a suit for 
specific performance of a contract. Mali v. Preo (1908), 9 C. L. J. 
formanoe. 90 ; 13 N., 226; cf. Baxter V. Middleton (1898), 1 Ch., 313. 

Property cannot be transferred or otherwise dealt with. — 
Yearly leases in the ordinary course of management are not within 
the rule. Radhika v. Radhamoni (1883), 7 Mad., 96; disting. Kenney 
V. Jessop (1845), 7 Ir. Eq., 494. A purchaser, who acquires by his 
purchase a paramount title, for instance, at a sale for arrears of 
revenue, would not also be affected by the rule of Us pendens, 
Kondi V. Dukshanamurtie (1882), 5 Mad., 371 ; nor as Westropp, 
C. J., points out in Rambhat v. Lakshnian (1881), 5 Bom., 630, can 
an adoption pendente lite be regarded as in the same predicament 
as an alienation pendente lite. Disting. Vmamoye v. Tarini (1867), 
7 W. R., 225. A sale for arrears of revenue of a share of an estate 
stands upon a different footing, but it has been said that it cannot be 
regarded as an alienation made by the proprietor under this section, 
PnrchRsernot Mahadeo V. TAaJbir (1910), 14 C. W. N., 677. See also Mahomed v. 
the oontracUo (1909), 10 C. L. J., 690. Again a right acquired before 
to commencement of the suit will not be affected by lis pendens 

though it is perfected and paid for while the suit is pending. 
Thus, a person who has contracted to buy property will be protected, 
though it is conveyed to him after the commencement of a suit in 
which the title of his vendor is litigated. Bennett, 277 ; See also 
Parks V. SmorCs Administrators, 105 Ky., 63 ; 48 S, W., 146. So alsG 



s. 620 


TRANSFER OF PROPERTY. 


703 


a mort>!;agee may buy at his own sale pending a suit to establish 
a mechanic’s lien. Andrews v. Natiomh etc., Horifi, 77 Fed., 

774. Similarly w’here the plaintiff gave notes to to collect and in- 
vest the^roceeds in land in the plaintiff’s name, but A took the deeds 
in his own name and executed a mortgage to secure future advances 
to the defendants who had no knowledge of the plaintiff’s right, and the 
plaintiff afterwards sued A for accounts and asserted a lien on the 
land and during the suit the defendants advanced money to -4, without 
knowledge either of the plaintiff’s right or of the suit, the defendant’s 
mortgage for all sums advanced was allowed priority over the plaintiff's 
lien. V. 141 iS. W., 742 (Ky.) In Hat Pershad ' • (e of 

Dahnardan (1905), 32 Cal., 8t»l ; 1 C. L. J., 371 ; it was observed that a 
inortgaLree purchasing the property under a decree for sale on his own 
mortgage purchases it in the same condition in which it was at the date 
of the mortgage and the title l)y such purchase dated back. Such a 
purchaser is not therefore affected by the rule of Us pendens as regards 
iiis purchase if the suit has been brought after the mortgage. It was 
further observed that the doctrine of Us pendens might have applicatior^ 
to such sales if the e(|uity of redemption of the mortgagor was capable 
of l»eing separately dealt with by a mortgagee under a decr€‘e for sale 
on the ni<»rtgage. The case however was actually decided on other 
ground . Disting. Norris v. Lord Dudletj Stuart (1852). 10 Beav., 359 ; cf. 

Bapuji V. Icharanu Bom. P. J. (1877). [i. 81 ; Lachmin v. (1880), 

2 All., 826. So where a mortgage was created during the pendency of 
a mortgage-suit for the purpose of paying off otln*r mortgages nmdr‘ 
prior to the suit, such transaction was held nf)t U> be affected by Us 
pendem. Tara Prosad v. Kristo (1910), 15 C. \V. N., 201 ; 13 
C. L. J., 13. But the mere fact that a person i)urchase8 under an 
attacliment which was prior to tlie suit will not proted liirn from 
the operation of tlie rule of Us pendens. Motilal v. KarrahaUUn 
(1897), 24 I. A., 170; 25 C/nl., 179; Mahadeo T’/aiAw ( 1910), 14 (’ 

W. N., 077; Parvati v. Kissen Sin(f (1882), 0 Bom., 507 ; Kuttadi 
v. Pilasheri (1891). 1 M. L. J., 470; KenUnmah v. Awed (1891), 

14 Mad., 491; Byraniji v. ChnnilaJ (1902), 27 Born., 200; cf. 

Frnval v. SanfjapaUi Lnchrniderammn (1872), 7 Mad. H, C. R., 

104. Distiug. Anundo Moyee v. Dhonendra (1871), 14 M. I. 

A., 101; 8 B. L. R., 122; 10 \V. R. (P.C.). 19. It is sometimes 
said that Its pendens cannot have the effect of postponing a registered 
instrument, and the dictum of Sir William Grant in Wyatt v. Barurl 
(1815), 19 Ves., 435, is generally cited for the purpose. See also 
Wallace v. Donegal (1837), 1 Dr. & War., 461, 488 : cf. Jones, 
s, 599. The proposition, however, can only be true if Us pendens 
operates merely by way of notice, but this has now ceased to be 
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recognised as the true basis of the rule. Bellamy v. Sabine (1857)» 
1 DeG. & J., 666 ; see also Sam v. Appundi (1870), 6 Mad. H. C., 752. 
An alienation therefore by a registered instrument pendente lite will not 
confer priority. Lahshman v, Dasrat (1880), 6 Bom., 168, i^d cases 
cited therein; Oulabchand v. Dhondi (1873), 11 Bom. H. C., 64; 
Balaji v. Kushalji (1874), ib., 24 ; Puluck Dharee v. Mahabeer (1876), 
23 W. E., 382 ; Bhagwan v. Nathu (1884), 6 AIL, 444. Cf. Krishnappa 
V. Bahiru (1871), 8 Bom. H. C., o.c.j., 65, where a puisne mortgagee ob- 
tained possession pending a suit by a prior incumbrancer ; disting. 
Bapuji V. Icharam, supra, where a purchase effected before the institu- 
tion of the suit was registered pendente lite. It seems, however, that 
if the plaintiff in the action has only a defeasible estate, the defendant 
is at liberty to put an end to it and thus defeat the plaintiff's right. 
Sugden’s Vendors and Purchasers, 759 ; cf. Ward v. Tyrrell (1858), 
25 Beav., 663. See also Blackwood v. London Chartered Bank of 
Australia (1874), L. R., 5 P. C., 92, where it was held that a person 
who has bond fide paid money without notice of any other title, may 
afterwards, even pendente lite, get a legal title if he can. But the tabula 
in naufragio doctrine has never been recognised by our courts. 

By any party to the suit or proceeding.— The doctrine 
applies to all alienations during the pendency of a suit, whether 
immediate by a party to the suit, or mediate by persons purchasing 
from those claiming under parties to the suit. Robertson v. Cox 
(1824), 2 L. J., Ch., 41 ; Kasim v. Vnnoda (1863), 2 Hyde, 160. It 
has been held in Calcutta that a purchaser from a person in his own 
right would be bound by a decree against his vendor in a represent- 
ative character. See Deno Nath v. Shama Bihee (1900), 28 Cal., 23 ; 4 
C. W, N., 740 ; but this is very questionable law. 

What orders will bind a purohAeer.— There are conflicting 
decisions on the question whether a purchaser pendente lite would be 
bound by a consent-decree to which he was no party. Naduroonnessa 
V. Aghur Ali (1867), 7 W. R., 103 ; Raj Kissen v. Radha Madhuh 
(1874), 21 W. R., 349 ; Monohur v. Hurryhur (1880), 3 Shome, 213 ; 
Vythinadayyan*v, Subramanya (1889), 12 Mad., 439. The first three 
cases seem to favour the contention that a purchaser pendente lite 
would be bound by a consent-decree, while a contrary view is taken 
in the last case. Two of the Calcutta cases, however, can hardly be 
regarded as authority as the point does not seem to have been argued. 
In Kishori v. Mahamed (1890), 18 Cal., 188, the learned judges 
say that if the matter had been untouched by authority, they 
would have been inclined to answer the question in the negative. 
In the most recent case on the question, Annamdlai v. Malayandi 
(1906), 29 Mad., 426, a fuU bench of the Madras High Court held 
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ovemiUng Vythinadayifan v. Svbramania, supra, that the doctrine 
of Us pendens applies to transfers effected during the pendency of a 
contentious suit or proceeding, even when subsequently a decree is 
passed ii^ pursuance of a compromise, provided such compromise 
is not tainted by fraud or collusion. See also Mati v. Preo (1908), 

9 C. L. J., 96; 13 C. W. N., 226; Tanqor v. Jaladhar (1909), 14 
C. W. N., 322. Cf. Jenkins v. Robertson (1867), L. R., 1 H. L., Sc., 117 ; 
disting. Wyndham v, Wyndham (1667), 3 Ch. Rep., 22; 2 Freem., 

127. An alienee pendente Hie will not be allowed to prove even an 

obvious error in the proceedings. Hukum Sinyk v. Zukelal (1884), 6 l"u i oh ««*••• ii 

All, 506. But he Avill not be bound by any order whatever that may 

be made in the suit, but only by proceedings which from the nature 

of the claim and the relief prayed for, he inigbt expect would take to take )»hice. 

place. Kalidas v. Foolchand (1871), 8 B. L. R., 474 ; Kasunnin- 

nissa V. Nilrutun (1881), 8 Cal, 79 ; 9 C. L. R., 173, 10 C. L. R., 113; 

Kishory v. Mahomed (1890), . 18 Cal, 188. Denonath v. Shama (1900)» 

28 Cal, 23 ; 4 C. W. N., 740, It is, however, permissible to doubt 
whether the rule was correctly ajiplied in the last named case. 

In a case in America, where the plaintiff brought a bill to recover AmeMlment 
land on the ground of fraud and set out the facts on which he relied, but, 
later, an amendment was allowed setting out additional facts to show «« prudeiu, 
fraud, 0*1 w’hich additional facts the plaintiff obtained a decree, a 
purchaser from the defendant between the filing of the bill and its 
amendment was held liound by the decree. The purchaser had notice 
of the original bill and w^as satisfied that the facts stated did not con- 
stitute fraud but the court held that the amendment did not change 
the subject-matter of the suit. Turner v. Honpt (1895), 33 Atl 
Rep., 28 (N. J.) But w here the claim to relief failed on the ground 
originally put forwrard, and the plaint w-as then amended to show^ an- 
other equity upon w^hich the plaintiff succeeded, a purchaser whose 
purchase preceded the amendment would not be bound by the decree. 

Worthon v. Boyd, 66 Tex., 401, cited in Hukum Chand, p. 696. Cf. 

Price V. Price (1887), 35 Ch. D., 297, .306. A fortiori, the Us pendems 
created by the inclusion of property not previously in litigation will 
not relate back to the commencement of the action so as to affect inter- 
vening rights. Bennett on Lis Pendens, p. 97. 

Again, the purchaser will not be affected by equities merely be- 
cause they may possibly arise out of the matter in question in the suit, 
if they do not appear on the pleadings. Shcdlcross v. Dixon (1838), 7 L. 

J. Ch., 180 ; Bull v. Hutchins (1863), 9 Jut. N. S., 964 ; cf. Jennings v« 

Band (1845), 2 J. ^ L., 720. And he will not certainly be bound by the 
equities of a co-defendant to which it is not necessary to give effect 
for the purposes of the suit, though he will take subject to the interests 
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of the defendants inter se which naturally arise out of the rights of the 
plaintiff. Bellamy v. Sabine (1857), 1 DeG. & J., 566. Lord Bacon’s 
ordinance upon the subject is no doubt expressed in very general 
language. “No decree bindeth any that cometh in bond fid^ by con- 
veyance from the defendant before the bill exhibited, and is made no 
party, neither by bill nor order ; but where he comes in pendente lite 
and while the suit is in full prosecution, and without any colour of al- 
lowance or privity of the court, there regularly the decree bindeth.” 
But the order has generally been understood to mean that the decree 
binds only so far as the title of the plaintiff is concerned, as the context 
shows that it was only the title of the plaintiff which was contemplated 
by it. Bellamy v. Sabine^ supra, should be distinguished from Tyler v. 
Thoinas (1858), 25 Beav., 47, where the court had actually determined 
the matters in controversy between the defendants in favour of one 
defendant as against his co-defendant before the property was trans- 
ferred by the latter. Lord St. Leonards, however, thinks that the 
judgment in the latter case cannot be reconciled with the decision in the 
former case. Sugden’s Vendors and Purchasers, p. 760 ; but see Dart, 
p. 893. It should be here noticed that when the plaintiff does not 
himself claim any interest in the property as in an interpleader- suit 
the pendency of the suit will protect the interests of the defendants 
inter se. Dart, p. 893; c£. Ramchandra v. Balvantra^o, Bom. P. J. 
(1883), p. 338. 

Doctrine applicable to sales in invitum. — It will be observed 
that the section in terms deals only with voluntary alienations ; cf . 
sec. 2, cl. (d) ; but it must not be supposed that the principle of Us pen- 
dens is confined only to such alienations. It is true that there is a 
conflict of opinion on the point ; but the weight of authority is decided- 
ly in favour of the extension of the doctrine to alienations in invitum. 
In the undermentioned cases the doctrine of Us pendens was confined 
only to voluntary alienations. Gourmoney v. Reid (1851), 2 Tay. & 
Bell, 83 ; Ali Shah v. Husain Bahsh (1878), 1 All., 588 ; Nuffer Mer- 
dha V, Ram^ Loll Adhicary (1871), 15 W. R., 308 ; Lalu Mulji Thakur 
v. Kushihai (1886), 10 Bom., 400 ; Chunder Nath v. Nilu Kan 
(1882), 8 Cal., 690 ; Hurruck Chand v. Mohumed Hossain^ S. D., 
N.-W. P. (1835), p. 372. The following are cases favouring the ex- 
tension of the doctrine to sales in invitum. Indurjeet Kooer v. Pootee 
Begum (1873), 19 W. B., 197 ; Ra) Kishen v. Radha Madhab (1874), 21 
W. R., 349 ; Kali Prasad v. Buli (1878), 3 C. L. R., 396 ; 4 Cal., 789 ; 
Jhuroo V. Raj Chunder (1885), 12 Cal., 299 ; Parvaii v. Kisan (1882), 
6 Bom., 567 ; Kunhi Umah v. Ahmed (1891), 14 Mad., 491 ; Fruval 

V. Sangapalli (1872), 7 Mad. H. C. R., 104 ; Rabia v. Wise (1874), 23 

W. R., 329; Gobind v. G'ooro<^ OAaran (1887), 15 Cal., 94. In the case 
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of Nilkant v. Suresk (1885), 12 I. A., 17 ; 12 Cal., 414, their Lordships of 
the Privy Council expressed strong doubts as to the correctness of con- 
fining the principle to voluntary alienations. And the question may 
now be t^en to be practically concluded by their Lordships’ judgment 
in Radhanwdhah v. Monohur (1888), 15 I. A., 97 ; 15 Cal., 75G ; see also 
Mali V. Karrubuldin (1897), 24 I. A., 170 ; 25 Cal.. 179. Cf. Harshankar 
V. Siieivgovind (1899), 2(5 Cal., 96(5 ; Denonath v. Shama (1900), 28 Cal.. 

23 ; 4 C. W, N., 740 ; SuLhdeo v. Jamna (19(X)), 23 All., 60 ; Kadir v. 
Muthukrishna (1902). 26 Mad., 230; Byramjt v. Chnnilal (1902), 27 
Bom., 266; 5 Bom. L. R., 21 ; Sawnl v. Bahaji (1904). 28 Bom., 361 ; 

Baj Kiskorc v. Jadu (1905), 11 C. W. N., B2B ; Slafi v. Preo (1908), 9 
a L. J., 96 ; 13 C. W. N., 226 ; Mahadeo v. Thahir (1910), 14 C. W. N., 

677. But a distinction has been taken in America between an ordinary 
sale by the court and tlie transfer by reason of a ])ei son's insolvency of 
his whole estate. Sidy wick v. ClcaveUind, 7 Paige, 290. “In the case 
of the defendants,” stiys Mr. Chancellor Walworth. “whos(* interest 
ill the subject-matter of the litigation becomes vested in others pendente AtisigrtH? ii 
litc, without an actual abatement of the suit, a distinction is very 
properl}’ made b€‘tween the transfer of that interest by the mere volun- c^d by K 
tary act of the dehmdant as in the casi* of a .sale or assignment in * 
the ordinary coursi' of business, ami a transfer of that interest by ope- 
ration ol law, as upon an Hs.signment in bankruptcy or under our insol- 
vent acts. In the first case, the complainant is not bound to make the 
a.s.signee a party, although he may do .so if he deems it essential to the 
relief, to which he may V)e entitled against such as.Hignee. But in the 
last case the assignee, who has become such by operation of law. has 
a right to be heard, and must be made a party before the suit can be 
further proceeded in. The reason of the distinction is obvious. Iri 
the first ca.sc, the assignee, who is a mere voluntary purchaser, pen- 
dc'Hc litey cannot defeat the complainant's rights, or delay his proc’ced- 
ings, by such purchase ; for if he could do so, the litigation, by succes- 
sive assignments, might be rendered interminable. He, tlierefore, 
has no right to be heard, unless he brings himself before the court by 
a supplemental bill, in the nature of a cross-bill, which he may some- 
times do to protect his rights as such assignee ; and the decree in the 
original suit, to which such assignee was not a party, will bind the as- 
signed property in his hands. Neither can the defendant, who has 
made such voluntary a.ssigament subsequent to the commencement 
of the suit, urge that as a reason why the suit should not proceed 
against him in the same manner, as if no such transfer had been made. 

In the other case, the assignee, upon w hom the interest of the defend- 
ant has been cast by operation of law for the benefit of others, has a 
right to be heard for the protection of that interest. And the whole 
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legal and equitable interest therein, which formerly belonged to the 
defendant, being vested in such assignee by the mere operation of the 
law itself, he will not be legally or equitably bound by a decree, to 
^ which he is not a party. Deas v. Thorne^ 3 John. Rep.< 544. It 
has also been held in England that the rule of Us pendens does not 
apply to an assignee in insolvency of the mortgagor, though the 
proceedings would be effectual against a purchaser claiming under a 
conveyance by the mortgagor ; Wood v. Surr (1854), 19 Beav., 551 ; cf. 
Wood V. <Surr(1859), 2 W. R. (Eng.), 683. See also Puninthavelu v. 
Bhashyam (1901), 25 Mad., 406, where it was held that the rule does 
not apply to the official assignee in whom the debtor’s property is 
vested under the Indian Insolvent Debtor’s Act. 

Knowledge by the oppoeite party of transfer immaterial. 
— In London v. Morris (1832), 5 Sim., 247, the court observed 
that it would be a direct innovation of the doctrine, and quite unw ar- 
ranted either by the principle on wdiich it rests, or by anything to be 
found in the cases which have been decided upon it, to allow a pur- 
# chaser to escape from the effects of the suit, by showing that his pur- 
chase became known to the party suing the vendor, and that this party 
afterwards went on without calling upon him, or letting him in to 
defend the suit. Cf. Kunhi v. Amcd (1891), 14 Mad., 491 ; Kali- 
prosad V. Bull (1878), 4 Cal., 789. 

Transfer not So as to affeot the rights of any other party, dec. — The 

operative*^ effect of the rule is not to annul the conveyance but only to render it 
to **" 1 ? ^**^^*^ subservient to the rights of the parties in the litigation, in dealing wdth 
which the conveyance is treated as if it never had any existence. 
Bishop of Winchester v. Paine (1805), 11 Ves., 194 ; Metcalfe v. Pid- 
vertoft (1813), 2 V. & B., 200; cf. Umes v. Zahur (1889), 17 I. A., 201 ; 
18 Cal., 164 ; Ishaq v. Chuni (1898), 21 All., 149. As the effect of the 
doctrine is not to annul the conveyance made in contravention of it, 
but only to render it subservient to the rights of the parties to the liti- 
gation, it is not applied so as to affect the title of the alienee of a de- 
fendant by virtue of a claim not interfering with the title of the plain- 
tiff in the pending litigation. Nalhaji v. Nana (1907), 9 Bom. L. R., 
1173. In other W'ords, the purchaser is treated as standing in the 
place of the person from whom he has taken the assignment. Madho 
V. Ramji (1394), 16 All., 286; Sheo Narain v. Chunni (1900), 22 All., 
243; Ramchimdfn v. Mahadaji (1884), 9 Bom., 141; cf. Ishan v. 
Beni (1896), 24 Cal., 62, decided under sec. 244 of the Code of Civil 
Procedure, 1882. But an asdgnee pendente Hie may be added as a 
party, at any rate where he does not object. Section 372 of the 
t Code of Civil Procedure, 1882 ; see 0. 22, r. 10, of the present Code ; 
cf. 0. 17, r. 3, R. S. C., and aee Kino v. Rudkin (1877), 6 CTi. D., 
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160. For cases under the former practice, see Solomon v. Solomon 
(1843), 13 Sim., 516; Johnson v. Thomas (1849), 11 Beav., 501. 

See also Commercial Bank v. Sabju (1900), 24 Mad., 252. But where 
the assignee has been added and the plaint amended so as to raise 
fresh qu^tions as between the plaintiff and the added defendant the 
doctrine of Us pendens does not apply. Manpal v. Sahib (1905), 

27 All., 544. In England, the doctrine of Us pendens may not 
always be a sufficient protection, for where a legal interest with 
which it is necessary to deal by the decree passes to the assignee, 
he cannot be compelled to reconvey it, unless he is added aa a 
party. Bishop of Winchester v. Paine (1805), 11 Ves., 194, 199; 

London, d’c., Company v. Le%vis (1882), 21 Ch. D., 491 ; and see 
the remarks of their Lordships of the Privy Council in Anundo 
Moyee v. Dhonendro (1871). 14 M. 1. A., lOl ; 8 B. L. R., 122; 16 
W. R. (r. r.) 19 ; of. Gourmoney v. Peed (1851), 2 Taylor & Bell, 

83, ItX); Kasim v. Unnodapersand (1863), 1 Hyde, 160, 169. An 
injunction may, therefore, be granted restraining the defendant from 
transferring the property until the hearing of the suit. Betjfus v. 

Bullock (1869), L. R., 7 Ecj., 391 ; London Banking Co, v. Lewis 
(1882), 21 Ch. D., 490; SpiUer v. Spiller (1819), 3 Swanst., 656; 

Hadley v. The London Bank, &c, (1865), 3 DeO. J. & S., 63 ; but see 
Turner .. Wiyhi (1841), 4 Beav., 40. The doctrine does not defeat 
a purcliaser under ji decree or order for sale, wlien the Us pendens 
is the very suit in which that decree or order is passed, Shivlal 
V. Shamh/m (1905), 29 Bom., 435 ; 7 Bom. L. R., 585. A contrary 
view, however, was taken by Phear and Ainslie, .1.1., in Indritjeel Koer 
V. Pootee (1873), 19 W. R., 197 ; and the question is not altogether 
free from doubt. 

Ills pendens not an incumbranoe, — A Us pendens docs not 

, !• , , . , putii pMrcha«*er 

create a charge or hen on the property, nor does it excuse a purchaser upon empiiry. 
from completing his contract, but merely puts him upon an inquiry 
into the validity of the claim against his vendor. Bull v. Hutchins 
(1863\ .32 Beav., 615. 


Rule of lis pendens to be applied with caution. — The prin- Rule to bo 
ciple of Us pendens must be applied with great caution in this country caution 
because there is much danger of secret collusion. See the observe- *"***®‘ 
tions of their Lordships of the Privy Council in Tarakant v. Puddomo- 
ney (1866), 10 M. I. A., 476. Again there is no law in this country 
compelling the registration of a Its pendens though a suit for land may 
be instituted in any court tvithin the jurisdiction of which any portion 
of the property is situated. “ That rule,” said the learned judges of 
the late Supreme Court of Calcutta, speaking of the doctrine of lis 
pendens, '' has been modified lately by Statute Law in England, and 
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in now applied only where the Ks pendens is registered. The doctrine 
was originally introduced on grounds of policy for suppression of 
frauds from collusive alienations to defeat the objects of suits. It 
has no foundation in natural equity, and though probably it has in 
the main been productive of more good than evil, there is no such 
merit in the doctrine itself as to recommend it now to the adoption of 
<!Ourts not bound by law to follow it.” McArthur v. Kelsall (1850), 
] Taylor & Bell, 148, 167. 

Doctrine confined to immovable property. — It has been 
recently held in England that the doctrine of lis pendens is not appli- 
cable to movable property; Lord .Justice Da vey observing that a 
contrary decision would not ‘stand with the reason of mankind.’ 
Wujram v. Bucldey (1894), 3 Ch., 483, 497 ; cf. Puninthavehi v. 
Bhashyam (1901), 25 Mad., 406. It may, however, be noticed that 
in America the doctrine is well established that, with the exception 
of negotiable papers, Us pendens applies to personal property as 
well as to real estate. Bennett, 198. 

53. Every transfer of immovable property, made 
witli intent to defraud prior or subsequent transferees 
thereof for consideration, or co-owners or other persons 
having an interest in such property, or to defeat or delay 
the creditors of the transferor, is voidable at the option 
of any person so defrauded, defeated or delayed. 

Where the effect of any transfer of immovable 
property is to defraud, defeat or delay any such person, 
and such transfer is made gratuitously or tor a grossly 
inade(juate consideration, the transfer may be presumed 
to have been made with such intent as aforesaid. 

N othing contained in this section shall impair the 
rights of any transferee in good faith and for consider- 
ation. 


CHAPTER HI. 

Of Sales of Immovable Propbkty. 

54. " Sal6 ” is a transfer of ownership in exchange 

for a price paid or promised or part-paid and part-promised. 
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Such transfer, in the case of tangible immovable 
property of the value of one hundred rupees and upwards, 
or in the case of a reversion or other intangible thing, 
can be^ade only by a registered instrument. 

In the case of tangible immovable property of a 
value less than one hundred rupees, such transfer may 
be mede either by a registered instrument or by delivery 
of the propei'ty. 

Delivery of tangible immovable property takes 
place when the seller places the buyer, or such })erson 
as he directs, in possession of the property. 

A contract for the sale of immovable property is a 
<;ontract that a sale of such pro[)erty shall take [)lace on 
terms settled between the parties. 

It does not, of itself, create any interest in or chaigt* 
on .such property. 

As to limitation to the terntovial operation of para^raplLH 2 and 
•S oi 8. 51, see s. 1, supra. These paragraphs extend to every eant.un- 
ment in British India — see Act XV of 190(), s. 29 (/). 

For the meaiiini; of the words “a rev<*.rsion f»r other inhmvihle 
rhiuji/’ see Suhramanlan v. Prnimol (f895), l.S Mad., 454, in which 
ease the distinction is said to lie between vested and coiitingent 
interests; hut this is not ejuite accurate, for a vested remainder is as 
intangible as a contingent remainder. The term would ('(vi tainly indudo 
incorporeal hereditaments, as they arc called in tlie English law. 
The right of a simple mortgagee in the property mortgaged would 
also seem to only an intangible tiring like a cbaige on immov- 
able property. Ramammi v. Chinnan (1901), 24 Mad., 449. See 
also Debendra v. Mirza (1909), 10 C. L. J., 150, 173. An opinion st^eiiis 
to have been expressed in a Calcutta case that an etjuit} of redemp- 
tion, as it is called, in other words, property in mortgage, is not 
tangible property. Fatik v. Rajendra (19(X)), 4 C, W. N., cxlii. But 
the report is, perhaps, inaccurate ; for though the equity of 
redemption in an usufructuary mortgage mav f>e an "'intangible 
thing ’’ within the meaning of this section, the equity of redempeiou 
in a simple mortgage is undoubtedly tangible immovable property. 
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55. In the absence of a contract to the contrary, 
the buyer and the seller of immovable property respec- 
tively are subject to the liabilities, and have the rights, 
mentioned in the rules next following, or such Of them 
as are applicable to the property sold: 

(1) The seller is bound — 

{a) to disclose to the buyer any material defect 
in the property of which the seller is, and the 
buyer is not, aware, and which the buyer could 
not with ordinary care discover ; 

(6) to produce to the buyer on his request for exa- 
mination all documents of title relating to the 
property which are in the seller’s possession 
or power ; 

(c) to answer to the best of his information all 
relevant questions put to him by the buyer 
in respect to the property or the title 
thereto ; 

{d) on payment or tender of the amount due in 
respect of the price, to execute a proper con- 
veyance of the property when the buyer ten- 
ders it to him for execution at a proper time 
and place ; 

(e) between the date of the contract of sale and 
the delivery of the property, to take as much 
care of the property and all documents of 
title relating thereto which are in his posses- 
sioh as an owner oi ordinary prudence would 
take of such property and documents ; 

(/) to give, on being so required, the buyer, or 
such person as he directs, such possession of 
the property as its nature admits ; 
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(g) to pay all public charges and rent accrued due 
in respect of the property up to the date of the 
sale, the interest on all incumbrances on such 
' property due on such date, and, except where 
the property is sold subject to incumbrances, 
to discharge all incumbrances on the property 
then existing. 

(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to trans- 
fer to the buyer subsists and that he has power to transfer 
the same : 

Provided that, where the sale is made by a person 
in a fiduciary character, he shall be deemed to contract 
with the buyer that the seller has done no act whereby the 
property is incumbered or whereby he is hindered from 
transferring it. 

The benefit of the contract mentioned in this rule 
shall be annexed to, and shall go with, the interest of the 
transferee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 

(3) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
all documents of title relating to the property which are 
in the seller’s possession or power : 

Provided that, (a) where the seller retains any part of 
the property comprised in such documents, he is entitled 
to retain them all, and (6), where the whole of such pro- 
perty is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in 
case (a) the seller, and in case (6) the buyer of the lot of 
greatest value, is bound, upon every reasonable request 
by the buyer, or by any of the other buyers, as the case 
may be, and at the cost of the person m aking the request^ 

o, uu 46 
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to produce the said documents and furnish such true 
copies thereof or extracts therefrom as he may require ; 
and in the meantime, the seller, or the ,buyer of the lot 
of greatest value, as the case may be, shall keep ^e said 
documents safe, uncancelled and undefaced, unless pre- 
vented from so doing by fire or other inevitable accident. 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the 
ownership thereof pass to the buyer ; 

(h) where the ownership of the property has passed 
, to the buyer before payment of the whole of 

the purchase-money, to a charge upon the 
property in the hands of the buyer for the 
amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on 
such amount or part. 

(6) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature 
or extent of the seller’s interest in the pro- 
perty of which the buyer is aware, but of which 

' he has reason to believe that the seller is not 

aware, and which materially increases the 
value of such interest ; 

(b) to pay or tender, at the time and place of com- 

pleting the sale, the purchase-money to the 
seller or such person as he directs : Provided 
that, where the property is sold free from in- 
cumbrances, the buyer may retain out of the 
purchase-money the amount of any incum- 
brances on the property existing at the date 
of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto ; 



s. 59.] 


TBAKSFBR OF PROPERTY. 


715 


(c) where the ownership of the property has passed 
to the buyer, to bear any loss arising from the 
destn|ction, injury or decrease in value of the 
' property not caused by the seller ; 

(d) where the ownership of the property has passed 
to the buyer, as between himself and the seller, 
to pay all public charges and rent which may 
become payable in respect of the property, 
the principal moneys due on any incumbran- 
ces subject to which the ^ property is sold, 
and the interest thereon afterwards accruing 
due. 

(6) The buyer is entitled — 

(а) where the ownership of the property has passed 

to him, to the benefit of any improvement in, 
or increase in value of, the property, and to 
the rents and profits thereof ; 

(б) unless he has improperly declined to accept 
delivery of the property, to a charge on the 
property, as against the seller and all persons 
claiming under him with notice of the pay- 
ment, to the extent of the seller’s interest in 
the property, for the amount of any purchase- 
money properly paid by the buyer in antici- 
pation of the delivery and for interest on such 
amount ; and, when he properly declines to ac- 
cept the delivery, also for the earnest (if any) 
and for the costs (if any) awarded to him of 
a suit to compel specific performance of the 
contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are men- 
tioned in this section, paragraph (1), clause (a), and para- 
graph (5), clause (a), is fraudulent. 
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Contract to the contrary. — As to what amounts to a contract 
to the contrary, see 8ada v. TadepaUy (1906), 30 Mad., 284 ; 
Abdulla V. Mammoli (1910), 33 Mad., 446. 

Duty of vendor to pay off aubaletiny iAumbrance. Sub- 
section, 1, 01. (g). — If a man enters into a written agreement in the 
words ‘ I agree to sell Blackacre,* the meaning is that he agrees to sell 
it free from incumbrances, there being an implied covenant in every 
conveyance that the land is free from incumbrances. Vngley v. Vngley 
( 1876), 4 Ch. D., 73, 78 ; c/. sec. 7 of the English Convej^ancing Act 
(1881). And even a vendor who contracts to sell such right and in- 
terests, if any, as he has, is bound to convey free from existing incum- 
brances. Ooold v. Birmingham, Bank (1888), 58 L. T., 650. 
Again where a vendor Offers his property for sale under a bond fide be- 
lief that there is no charge upon it, but it turns out that there is an in- 
cumbrance affecting it, the ordinary rule is that the purchaser is en- 
titled to have the charge cleared off out of the purchase-money, if he 
insists upon it. In re Jackson and Oakshott (1880), 14 Ch. D., 851, 855. 
But though a vendor professing to sell an unincumbered estate, but 
having in fact only an equity of redemption, as a general rule, will be 
compelled to redeem the mortgage and obtain a conveyance from the 
mortgagee, the court will relieve the vendor, if the amount of the in- 
cumbrance is likely to exceed the purchase-money. Wedgivood v. 
Adams (1844), 8 Beav., 103 ; In re G, N- R, Co, and Sanderson (1884), 

25 Ch. D., 788. Cf. sec. 18 (c). Specific Relief Act. If the purchase- 
money remains unpaid, the purchaser may, under sub-section 5, cl. 
(b), retain out of it the amount of any incumbrance for the purpose of 
paying it off. Sugden., 552 ; Dart., 613, 814, 815. And an assignee, 
though for value and without notice of any particular incumbrance, of 
the unpaid purchase -money will take subject to such right of the pur- 
chaser. Lacey v. Ingle (1847), 2 Phillips., 413 ; distiug. Rayne v. Baker 
(1859), 1 Gif., 241. Where a part of the purchase-money was retained 
by the purchaser not as a deposit on behalf of the vendor but as security 
that the property sold should be freed from existing incumbrances 
and a good title given to the purchaser, it was held that the purchaser 
was not bound to pay or tender the amount retained, until the vendor 
was prepared to pay the balance necessary to clear the incumbrances, 
and that no interest was chargeable on the amount until after notice 
of the vendor’s readiness so to do. Muhammad v. Muhammad (1898), 

26 I. A., .45 ; 21 AIL, 223. The purchaser should not part with the 
purchase-money without first seeing that the property is freed from 
incumbrances. Kandasomi v. Jagathamha (1900), 10 M. L. J., 353. It 
may be here noticed that a purchaser under a contract to sell the mort- 
gaged estate free from incumt^ances may claim a conveyance of the 
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equity of redemption, so as to keep the mortgage on foot, provided he is Right and 
able to procure a discharge of the vendor from all liability in respect • 

of the mortgage-debt. Cooper v. Cartwright (1860), Johnson, 679. It is 
the duty of the purchaser to apply the purchase-money in payment of 
Tvhat is due to the mortgagees where there are two or more incumbran- 
cers according to their priorities. Greinwood v. Taylor (1845), 14 
Simon, 505. For an instance of application of the principle embodied 
in this clause in the case of the sale of a decree, see Khetsidas v. Shib 
(1904), 9 C. W. N.. 178. 

A deed of sale contained a covenant that “ if to the property 
mentioned above any one offers obstruction of any sort or puts 
forth any claim thereto, we, our heirs, and our representatives agree 
to hold ourselves answerable in any way you require us to do.” The 
purchaser had to redeem some of the lands mentioned in the deed 
which were subject to a mortgage. It was held that under sub-section 
1, cl. (g), the purchaser was entitled to recover from the vendor 
the money expended in redeeming the portion of the property referred 
to in the deed of sale. Manishankcr v. Ramkrishna (1904), 6 Bom. 

L. R., 832, 

Sub-section 2. — The expression ‘ shall be deemed to contract ’ implied 
in this sub-section makes the covenant implied by it part Rnd ^ 

parcel of the transaction and it is to be deemed to lie embodied in the ornbodied in 
document. Ckidamharam v. Sivathasamy (1904), 15 M. L. J., 396. ■*”*^'**"*"^* 

A contract to the contrary relied on by the seller must be expressed in 
plain and unambiguous language. Digambar v. Niskibaki (1910), 15 
C. W. N., 655, 

Where the seller and the buyer are both coparceners in joint 
property part of which is sold, the buyer takes the property subject 
to the liability to partition of the joint property, and if the buyer is 
deprived of possession as a result of the partition-proceedings he 
has no remedy against the seller whose interest was well known to the 
buyer. Shivramv. Bal (1902), 26 Bom., 519. 

Covenant against inoumbranoes and covenant to pay them 
off.— There is no difference in principle in the English law between 
the two. Lethbridge v. Mytton (1831), 2 B. & Ad., 772 ; and see Mayne 
on Damages, 6th Ed., pp. 224, 225. But the American law is differ- 
ent. See Sedgwick, secs. 967 et seq. 

Vendor’s Uen. Sub-seotlon 4, 01. (b).— See pp. 127-131, statutory lien 
ante. The charge which a vendor obtains under this section is differ- 
ent in its origin and nature from the vendor’s lien given by the English 
Courts of Equity to an unpaid vendor. The Indian Act gives a statu- 
tory charge upon the estate to an unpaid vendor, unless it is excluded 
by contract, and such a charge stands in quite a different position from 
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a vendor’s lien under the English law. Webb v. Macpherson (1903), 
31 I. A., 238 ; 31 Cal., 57. There must be a real sale to give rise to a 
lien. Tims, in one case where a testator gave a legacy to his daughters 
on condition that they should convey to his sons certainT'shares in 
real estate, and the daughters conveyed, but were not paid the le- 
gacies, it was held that the transaction was not a sale and that the 
daughters had no lien on the land conveyed by them. Barker v. 
Ba/rker (1870), 10 Eq., 438. But when the court is compelled to treat 
a nominal purchaser as real, the ostensible vendor may claim a 
lien on the estate for the apparent consideration. Leman v. Whitley 
(1828), 4 Russ., 423. Where owelty is allowed on partition it will, 
in equity and good conscience, be a lien on the property on account 
of which it has been awarded, and such lien has precedence 
over prior mortgages and other liens existing against the co- 
tenant against whom the ow^elty was awarded. See p. 411 ante. 
The lien of the vendor will arise, though the consideration may 
bo an annuity or payable by instalments. McUtheiv v. Bowler (1847), 
6 Hare, 110 ; Nives v. Nives (1880), 15 Ch. D., 649 ; see also Sugden’s 
Vendors and Purchasers, p. 676; disting. Clarke v. Royle (1830), 3 Sim., 
499 ; Dixon v. Gayjcre (1857), 1 DeG. & J., 655 ; Buckland v. 
Pocknell (1843), 13 Sim., 406. The lien will also arise, though the 
consideration may be payable at a future date, as within a given 
time from the vendor’s death. Winter v. Lord Anson (1827), 3 Russ., 
488 ; Parkes, Ex-parte (1822), 1 Glyn. & J., 228. But where a man 
conveys a piece of land for the construction of a public work in 
consideration of an annual payment, as it would not be reason- 
able to suppose that the vendor meant to reserve to himself a 
right at some future time to enter and destroy the public work, if 


the annual rent should fall into arrear, there can be no lien in such 

a case for unpaid rent-charge. Earl of Jersey v. Briton, &c,, Co. 

(1869), 7 Eq., 409 ; disting. Eyton v. Denhigh, d^c., Co. (1869), 7 Eq., 

441. The lien may exist for part of the consideration, though it 

fails as to the residue, Maehreih v. Symmons (1808), 15 Ves., 

Third person 329. A third person by merely advancing money for the pur- 
oannot claim , . ^ *• , -o. K 

lien. chase of an estate does not acquire any charge on it. See p. 130, 

antef disting. Bird v. Philpott (1900), 1 Cb., 822. Nor can any 

lien be claimed by the vendor for money advanced by him to the 

purchaser for improvements. See p. 131, ante. As to the vendor’s 

right to interest, see Muthia v. Sinna (1911), 35 Mad., 625. 

Lien on fixtures. — In re Vulcan, Ac., Co. (1888), W. N., 37 ; cf. 

In re Londan, Ac., Co. (1888), 58 L. T., 798. 

Lien of lessor for unpaid premium.— In England unpaid 

premium for a lease is treated as purchase-money, and the lessor 
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is entitled to a lien for it. Shepherd v. Beetham (1877), 6 Ch. D., 597. 

See also EUiot v. Edwards (1802), 3 B. & P., 181. But it does not 
appear that such a lien has been recognised in favour of the lessor 
in this country. 

Does the lien extend to other property than land ? — See Lwn ^^h«ther 

Collins V. Collins (1862), 31 Beav., 346 ; In re Albert, cfec., Co, oth»r 
(1870), L. R., 11 Eq., 164. 178 ; Davies v. Thomas (1900), 2Ch.,462; t'roj’«rty. 

In re Stachley (1906), 1 Ch., 67. 

Vendor’s right to stand in place of trustees. — Where a 
trustee can claim indemnity out of the trust-estate, the vendor has a 
right by subrogation to stand in the place of the trustee ; but 
not, if the contract for sale was unauthorized by the trust. Eccle- 
siastical Commissioners v. Pinney (1900), 2 Ch., 736. 

Waiver of vendor’s lien. — See p. 128, The charge created i.ienhow 
under this section is not excluded by a mere personal contract to defer 
payment of a portion of the purchase-money or to take it by 
instalments, nor is it excluded by any contract, covenant, or agreement 
with respect to the purchase-money which is not inconsistent with 
th(* continuance of the charge. Wehh v. Maepherson (1903), 

311. A. 238 ; 31 Cal., 57. But to negative this statutory charge it 
is suffici^'iit if ‘ a contract to the contrary ’ arises by implication. 

Ahdulla V. Mammali (1910), 33 Mad., 446. Though the lien is not 
destroyed by the vendor’s taking security by bond or covenant, 

Maehretli v. Symons (1808), 15 Ves., 328 ; Grant v. Mills (1813), 

2 V. & B., 306, if the security itself and not the sum secured is 
the real consideration for the sale, the vendor cannot insist on 
his lien, for he has already got all that he bargained for. Clarke 
V. Royle (1830), 3 Sim., 499 ; In re Brentwood, d-c., Co, (1876), 4 Ch. 

D., 562. The taking of a mortgage, for instance, for a part of the 
purchase-money or a mortgage upon another estate, though not 
decisive, would be strong evidence of an intention to give up the lien. 

Winter v. Lord Anson (1823), 1 Sim. & St., 434. Again, though the 
lien w ill not be extinguished by the vendor merely giving a receipt for 
the purchase-money, it will be lost if the receipt is given under 
circumstances which are inconsistent with its retention. Muir v. 

Joi/// (1858), 26 Beav., 143. But the vendor will not waive his lien Whore vendor 
by merely taking a bill of exchange. Orant v. Mills (1813), 2 V. * MohlngVo?. 
B., 306. The lien will also not be lost, where there is only a payment 
by account to the vendor’s agent. Wront v. Dawes (1858), 25 Beav., 

369 ; Wilson v. Keutiny (1859), 4 DeG. & J., 588. Nor is there any 
presumption of an intention to relinquish his lien by a vendor if he 
takes a promissory note from a person other than the purchaser. Karwp- 
piahv.Hari (1910), 21 M. L. J., 849. 
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Lo««ofHeD. VGndor’B lien how lost as against third parties. — Soe 

Smith V. Evans (1860), 28 Beav., 59 ; Eice v. Etce (1853), 2 Drew., 73 ; 
White V. Wakefield (1835), 7 Sim., 401 ; Price v. Blakeviore 
(1843), 6 Beav., 607 ; Muir v. JoUy (1858), 26 Beav., 143 ; J^ettlewell 
V, Watson (1884), 26 Ch. D., 501. 

A vendor is estopped from claiming a lien for unpaid purchase^ 
money against a mortgagee for value without notice from the 
purchaser, by his declaration in the sale-deed of the receipt of the 
purchase-money and by handing over the title-deeds to the purchaser. 
Tehilram v. Kaskibai (1908), 33 Bom., 53. 
oftbruen"^ Vendor’s lien how enforced and against whom. — The lien 
must be realized by sale by the vendor in the usual way in the presence 
of persons who claim subsequent charges on the property. Hope v. 
Booth (1830), 1 B. & Ad., 498 ; Rome v.^ Youmj (1838), 3 Y. & C., 199 ; 
4 Y. & C., 204 ; QaidCy Exp- (1823), 1 Glyn & J 323 : Nash v. Worcester, 
dec.. Commissioners (1865), 1 Jur. (N.S.), 973; Attorney’ General v. 
Sittingbourne, dec., Co. (1866), 1 Eq., 636 ; see also Dart, 739 ; 2 W. 
k T., L. 0., 949,950; Seton, 2290-2 ; Fry, secs. 1177-79, and the notes 
to sec. 100, post. A judgment-creditor of the vendor may attach the 
unpaid purchase-money which is due to his judgment debtor and en- 
force his lien on the property. Moti v. Bhayivan (1909), 31 All., 443. 
When unpaid vendors remain in possession after sale they are not 
bound to sue to enforce their lien, as they have a right to retain 
possession until the purchase-money is paid. Subrahmanui v. 
Poovan (1902), 27 Mad., 28. See also Baijnuth v. Pultu (1908), 30 
All., 125, where in a suit for possession the projierty sold was ordered 
to be delivered to the purchaser on payment of the purchase-money. 
But see Velayutha v. Gohindasami (1907), 30 Mad., 524, where it was 
held that the lien of an unpaid vendor under this section is iion-pos- 
sessory and he is only entitled to retain possession of the title-deeds. 
Whether an injunction would be granted to restrain a Railway 
Company from running trains at the instance of an unpaid vendor, 
see Lycett v. Strafford, dtc., Co. (1872), 13 Eq., 261 ; Allgood v. Merry- 
bent, dec., Co. (1886), 33 Ch.D., 571. See also Dart., 740, 1106, 1107; 
Againijt whom 2 W. & T., L. C., 938, 939, The vendor’s lien may be enforced not 
eoforo^. ^ only against the vendee but also against any person who is not a bond 
fide purchaser for value: Webbv. Maepherson (1903), 31 I. A., 238, 
31 Cal., 67, where it was enforced, against persons who purchased with 
notice directly as also at a sale in execution of a decree. Cf. Kettlewell 
V. Walson (1884), 26 Oi. D., 601 ; see also Dart., pp. 730, 731. Jagool 
V. ParbuUy (1866), 3 W. B., 138, in which a contrary rule has been 
laid down, is clearly bad law; disting. Smith v, Evans (1860), 
28 Beav,, 69. It is true there is a difference between the language of 
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cL (fe), sub-section 4, and that of cl. (5), sub-section 6 ; as the latter Fitted of 
clause expressly provides for the enforcement of the char^je on the 
property not only against the seller, but also against all persons 
claiming^ under him with notice of the payment, while the former 
merely gives a charge upon the property in the hands of the buyer, • 

But the rule that a difference of language prima facie indicates u 
difference of meaning can only be applied Avitli considerable reserva- 
tions in the construction of Indian Statutes. It may also be noticed 
that even the language of cl. (6), sub-section C, is not very precist*. for 
it would apparently exclude n(»t merely bond- fide purchasers for value, 
but also volunteers who take without notice of the payment. 

In England an assignee of leaseholds is alwrays treated as an assignee 
for value. Harris v. Tuhb (1889), 42 Ch. D., 79. But there is 
apparently no. case in which this rule has been followed here. 

Period of liimitatlon. — There was some difference of opinion on period ot 
the que.stion whether Art. Ill or 132 of Act XV of 1877 w-as applicable, 
see Virchand Lidchand v. Kutmiji {\S^\'2)y 18 Bom., AH; Chunilal v. 

Bai Mhi (1897), 22 Bom.. 81^) ; Har Lall v. Muhamdi (1899), 21 All., 

454 ; but see Xatrsan v. Soundararaja (1897), 21 Mad., 141 ; Avuthala 
w Dayumma (19(X)), 24 Mad., 233; Seshachala v. Varada (1901), 

25 Mad., 55; Suhrahmama v. Poovan (1902), 27 Mad., 28. Cf. 

Wehbv, .Jacpherson (1903). 31 I. A., 238 ; 31 Cal., 57 ; Ramakrishna 
V. SubraJimania (1905), 29 Mad., 305; Mmiir-un-nissa v. /Jl’6ar (1908), 

30 All., 172. The wording of Art. Ill of the present Limitation Act 
(IX of 1908) is different, and it is applicable only to a suit for per- 
sonal payment of unpaid purchase-money, and so has put an end to 
the controversy. 

As to when the time commences to run. see Toft v. Stevenson 
(1854), 5 DeG. M. & G., 735, 

Marahallin^, including^ order of liability of parcels sold 
by the vendor to sub-purchaser. — The principle is the same as 
in a case of an express mortgage. Jones, sec. 227 ; see alsoSugden, 

679, 680. Cf. Aldrich v. Cooper^ 1 W. & T., L. C., 36. 

Where the whole of the purchase-money, Ac. Sub-sec- 
tion 8 . — Thi8i.s a departure from the English law, for which see 
Dart., 731. 

Sub-section 6, cl. (d). — It was suggested in one case that this Obligation f»f 
clause may have the effect of transferring the personal liability of the g^^”*^**^*** 
mortgagor to the purchaser. In the mailer of a reference from Board, tlnncam^^ 
of Revenue (1883), 10 Cal., 92. But see p. 280, ante; disting. 

Thurston v. Nottingham, dkc.. Society (1901), 1 Ch., 88. The buyer 
is bound to indemnify the seller. Ram v. Sheodeni ( 1912), 16 C. W. N., 

1040. 



722 


LAW OF MORTGAGE. 


[t. 65. 


Pttrcha*<or’« 

lien. 


Extent of the 

f )urohn<*er’8 
ien. 


When the 
pnrchaser U 
evicted from 
the property. 


The liability of the vendee to pay the public charges on the pro- 
perty sold attaches, in the absence of a contract to the contrary, as an 
incident of the transfer and is complete when the property passes. 
Arunachella v. Rangiah (1906), 29 Mad., 519. The Chairmant UeUore ; 
V. Dtvarapally (1907), 30 Mad., 423. 

Purohaser’r Lien. Sab-aection 6, ol. (d).— See pp. 131, 132, 
ante. The ground on which the payment of the deposit or part pay- 
ment to the vendor creates a lien for the amount paid on the latter’s 
interest in the land is thus stated by Lord Cranworth: “There can 
be no doubt, I apprehend,” says his Lordship addressing the House 
of Lords, “ that when a purchaser has paid his purchase-money, 
though he has got no conveyance, the vendor becomes a trustee for 
him of the legal estate, and he is in equity considered as the owner of 
the estate. When, instead of paying the whole of his purchase-money, 
he pays a part of it, it would seem to follow', as a necessary corollary, 
that to the extent to which he has paid his purchase-money to that 
extent the vendor is a trustee for him, in other words that he acquires 
a lien, exactly in the same w ay as if upon the payment of part of the 
purchase-money, the vendor had executed a mortgage to him of the 
estate to that extent.” Rose v. Watson (1864), 10 H, L., 672, 
683. But this somewhat artificial reasoning cannot hold good in this 
country, specially in face of the provisions of sec. 54 of the Act. The 
statement sometimes made that the lien of the purchaser rests on 
natural justice is also objectionable ; though perhaps the purchaser’s 
lien stands on a slightly higher footing than tlie lien of the vendor w^ho 
can always say ‘ I will convey the estate when the purchase-money 
is paid but not till then.’ Wythes v. Lee (1855), 3 Drew., 396 ; 25 L. 
J., Ch. 177. As to the extent of the lien, see Colyer v. Clay (1843), 
7 Beav., 188. The lien is not strictly confined in the English law' to a 
case of simple purchase ; but extends to the case of a lease, and entitles 
an intended lessee w ho has entered under the contract and expended 
money, to a lien on the lessor’s interest. Middleton v. Magnay (1864), 
2 H. & M., 233 ; disting. Wallis v. Smith (1882), 21 Ch. *D., 243. 
The lien may also be claimed by a sub-purchaser ; so that where A 
sold to B and received part payment from him, and B sold to C and 
received part payment from him, C was held entitled to a lien on B^s 
interest in A^s estate. Aberaman Ironuorks v. Wickens (1868), 
4 Ch., 101. The purchaser may also claim in the English law a lien 
on the purchase-money if he is evicted from the property, but of course 
this right cannot be exercised, if the money is not earmarked, or against 
an assignee for value. Catar v. Earl of Pembroke (1783), 1 Bro. C. C., 
301 ; 2 i5., 282 ; cf. Wythes v. Lee (1855), 3 Drew., 396, a case of pur- 
chase. With regard to a purchaser’s Hen for compensation, see Barker 
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V. Cox (1876), 4 Cli. D., 464. The purchaser will not forfeit his lien, When charge 
simply because he cannot obtain specific performance. Rose v, Watson 
(1864), 10 H. L. C., 672 ; Howe v. Smith (1884), 27 Ch. D., 89 ; Lcrf- 
chand ^ Lahshman (1904), 28 Bom., 466; cf. Levy v. Siogfrfon (1898), 

1 Cli., 485, where the assignee was allowed to enforce the charge. But 
if the contract is not completed owing to the default of the purchaser, 
no lieu can be claimed by him. Nairn v. Prowse (1802), 6 Ves., 751 ; 

Esdaile V. Oxenham (1824), 3 B. & C., 225; Dinn v. Grant (lSb2), 5 
DeG. & S., 451 ; disting. Mirasa v. Abdul (1897), 7 M. L. J., 234 ; 

Kenny v. The Adwinistrator ‘General of Bengal (1869), 3 B. L. R,, o- 
c., 75 ; W. R., Supl. Vol. I, 330. A fortiori^ where the contract is 
illegal ; Ewing v, Oshaldiston (1836), 2 My. & C., 53, 58; Harrison 

V. Sonthcote (1751), 2 Ves., S. 389, 393; Machreth v. Symmons 
(1808), 15 Ves., 337. 

Lien where conveyance is set aside. — Whore a conveyance is 
set aside on t he ground of fraud, it is allowed to stand as a security for 
the niont v ac*tiia!ly advanced by the purchaser. Sadashira v. Dhnku^ 
hat (1880), 5 Bom., 450; cf. Clark v. Maplas (1862), 31 Beav., 80; 

4 DeG. F. J., m : Baker v. Mont '1864), 33 Bcav., 419 ; 4 DeG. J. & 

S., 388. 

For the amount of any purchase money, Acc.^If the pur- For wUatMim. 
chaser properly declitjes to complete the fmtcliase, he can claim a Hen for 
the costs of a suit to compel performance of the contract. Middleton 
v.Magnay (1864), 2 IT. k M ., 233 ; Turner v. Marriott (1867), 3 Kq., 744. 

The purchaser has a lien on the property for his deposit when he res- 
cinds the contract for purchase in exerc i.se of a power given by it. Whit* 
bread tk Co. v. Wait, C. A, (1902), 1 C’h., 835. The purchaser can also 
chiiiLi the costs for investigating tie title. In re Yielding (1886), 31 
Ch. D., 344 ; In re Higgins (1882), 21 Oh. D., 95 ; In re Furncauz (1906), 

W. N., 215. The F.nglish law on the subject is thus summed up in 
Fry, § 1482. “The lien in the case of a purchaser extends to all in- 
stalments of the purchase-money ; interest thereon at 4 per cent, per 
annum ; sums paid under the contract as interest on the unpaid pur- 
chase-money, interest thereon ; and the costs of an unsuccessful ac- 
tion by the vendor against the purchaser.’* 

pPo the extent of the seller’s interest in the property.— 

Where a mortgagee sells under a power, the lien can only be enforced 
against the mortgagee to the extent of his interest. Wythes v. Lee 
(1855), 3 Drew., 396. 

For the mode in which the lien may be enforced.— See Fry, 

§ 1484. For form of decree where contract is rescinded, see Torrance'^^^^^^^^'^ 

V. Bolton (1872;, U Eq., 124. 136 ; 8 Ch., 118 ; cf. WeatmaeoU v. Tn/o^. 
Robins (1862), 4 DeG., 390; where to remove all diSBcuities which 
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might arise from the prayer of the original bill, a supplemental bill 
was filed by the purchaser. 

When the lien will prevail against a mort^rage by the 
vendor, see Hose v. Watson (18fi4), 10 H. L. C., 672. ^ 

56. Where two properties are subject to a common 
charge, and one of the properties is sold, the buyer is, 
as against the seller, in the absence of a contract to the 
contrary, entitled to have the charge satisfied out of the 
other property, so far as such property will extend. 

Where two properties are subject to a common charge. — 
The word ‘cliarge’ will include a mortgage ; though it may bo a ques- 
tion wliethor in the case of a purely equitable charge the residue can 
be followed by the first purchaser in the hands of a subsequent pur- 
chaser for value without notice. Ham Lochan v. Ham S^arain (1877), 
1 C. L. R., 20f5, 3J.\ 

The buyer ia as against the seller.— It lias been said that 
this does not involve the right of the purchaser to claim marshalling. 
But it is one thing to say that the rights of the creditor must not be 
diminished or unduly hampered, and quite another thing to aflRrm that 
the right uivon by the section to the purchaser can be enforced only 
against the owner of the incumbered property. Thus, in Ireland, 
where a purchaser of part of the mortgaged estate is a defendant, a 
decree is made fora sale of a competent part with a proviso that the 
plaintiff shall not resort to the purcIiaserA part of the estate, unless 
the remainder of tin* lands and premises should prove insufficient. 
Wehb v. Blessinqton (1828), 3 Moll., 123. See the subject discussed, 
pp. 360 — 365, ante. Be this as it may, it is well establiAed that the 
election of the mortgagee does not determine the ultimate incidence 
of the mortgage-debt. Gallon v, Hancocl: (1742), 2 Atk., 424, 438. 

In the absence of a contract to the contrary. — See the note 
to see. 65, supra. For a case in which it as held that the mere assent 
of the owner to a sale does not imply an intention to release the mort- 
gaged property, sec Clarice v. liodkin (1851), 13 Ir. Ku., 492. Kotice 
is immaterial. Lakhmidas v. Jamnadas (1896), 22 Bom., 304 ; cf. 
Chunilal v. Fulchand (1893), 18 Bom., 160. * 

Sttooeeeive sales hy the mortgagor.— See p}). 365—368, ante ; 
cf. Ram Lochan v. Ramtutrin (1877), 1 C. L. R., 296, 315, 316 ; Ha- 
milton V. Royse (1804), 2 Sch. & L., 315, 328. It should he noticed 
that the ruling of Lord Plunkett in Hartley v. 0^ Flaherty (1835), LI. & 
G., temp.. Plunk., 208, was followed with some hesitation in Handcock 
V. //and(;oc.l' (1850), 1 Ir. Ch., 444, where Lord Chancellor Brady said: 
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“Perhaps the common law doctrine has been overstepped in those 
cases ; however, they have been more than once acted upon, and must 
he regarded as the settled law of this court, and must, as I think, govern 
the present case.’* Again in Strange v. /ladles (1859), 4 DeG. & J., 

632, 652, Lord Justice Turner said : “ The cases in Ireland seem to 
have gone to a great length upon this point, some of them, I think, to a 
length which I should hesitate long before I should be inclined to follow, 
although I do not mean to say that 1 dissent from tliose cases, as further 
consideration might, perhaps, lead me to a different conclusion.” 

For a resume of the law on the subject see Lewiii on Trusts, pp. Prlncii>lo!< to 
927—93t), where the learned author says that the principles which 
have been acted upon in Ireland will no doubt be followed to some ex- 
tent in England. VV’hen, however, the first purchaser expressly takes 
subject to the mortgage, he has, of course, no equity as against tlie 
mortgagor that the portion still held by the latter shall be first applied 
to the payment of the incumbrance ; and having no cijuity against 
him, he has none against his grantee. By taking such a deed, he con- 
sents that the land shall remain subject to its pro rata share of the debt. 

Jones?, 8. 595 ; //i re il/ou’er',v Trusts (1860), 8 Eq., 110; ct. Kant 
Loehan v. Ram Narain (1877), 1 C. L. II., 296, 316. 

For the dlfferaiioe between a covenant against Incum- 
brances intered into by an owner and one entered into in 
the exercise of a power, see Strange v. Hawhes ( ! 859), 4 DeG. k 
J., 632, 653. 

Where part of the estate has been given in exchange.— 

The right of the person who receives it is the same as if it had been 
sold to him lor money. Kirkham v. Smith (1719), 1 Vea. Ben., 257» 

261 ; and as to the effect of a sale V>y the court, see Uoyd v. Jones 
(1803), 9 Vea., 61. 

Marshalling in the case of voluntary conveyances — See 

p. 361, ante ; sec also Anstcy v. Newfnan (1870), 30 L. J., Ch., 7(50 ; 

Aldridge v. Forbes (1839), 9 L. J., Ch., 37 ; cf. Boatman v. Johnston 
(1830). 3 Sim., 377 ; Lomas v. Wright (1833), 2 My. & K., 769 ; Clarke 
V. Brereton (1834), 1 Jones, 165. 

Discharge of Inmmbrames on Sale. 

57. (a) Where immovable property subject to any provihion by 
incumbrance, whether immediately payable or not, is incumbrance#^ 
sold by the Court or in execution of a decree, or out of therefrom. 
Court, the Court may, if it thinks fit, on the application of 
any party to the sale, direct or allow payment into Court, 
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(1) in case of an annual or monthly sum charged on 
the property, or of a capital sum charged on a 
determinable interest in the property, — of such 
amount as, when invested in securities ^ of the 
Government of India, the Court considers, will 
be sufficient, by means of the interest thereof 
to keep down or otherwise provide for that 
charge, and 

(2) in any other case of a capital sum charged on the 
property, — of the amount sufficient to meet the 
incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be 
sufficient to meet the contingency of further costs, ex- 
penses and interest, and any other contingency except 
depreciation of investments, not exceeding one-tenth part 
of the original amount to be paid in, unless the Court for 
special reasons (which it shall record) thinks fit to require 
a larger additional amount. 

(6) Thereupon the Court may, if it thinks fit, and 
after notice to the incumbrancer, unless the Court for 
reasons to be recorded in writing, thinks fit to dispense 
with such notice, declare the property to be freed from the 
incumbrance, and make any order for conveyance, or 
vesting order, proper for giving effect to the sale, and give 
directions for the retention and investment of the money 
in Court. 

(c) After notice served on the persons interested in 
or entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the application or distri- 
bution of the capital or income thereof. 
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(€?) An appeal shall lie from any declaration^ order 
or direction under this section as if the same were a 
decree. 

(e) In this section “ Court ’’ means (1) a High 
Court in the exercise of its ordinary or extraordinary ori- 
ginal civil jurisdiction, (2) the Court of a District Judge 
within the local limits of whose jurisdiction the property 
or any part thereof is situate, (3) any other Court which 
the Local Government may, from time to time, by noti- 
fication in the official Gazette, declare to be competent 
to exercise the jurisdiction conferred by this section. 

Subject to any incumbpano©.—8ee pp. 454 — 458, ahie. It nuimteaK to 
may be noticed that there has been no reported ease on the section fijllumbrance 
np to this time, and the machinery provided by it is likely to rust 
for want of use. As the law stood before, a purchaser could alvva3’^s 
get off a bargain if there was a charge on the estate , houever insigni- 
ficant, such as a small legacy payable in future. But the section 
presupf loses the existence of an incumbrance. If, therefore, there is 
a question whether there is an incumbrance, or not, it cannot be 
determined under the section ; though the court will decide a cpiestion 
of construction involving the determination of interests in future, if 
the decision of such question is necessary in order to ascertain what 
sura of money ought to be set aside to answer the incumbrances. 

In re Fretne's Contract (1895), 2 Ch., 256 ; disting. Milford^ dec., Co. 

V. Mowatt (1884), 28 Ch. D., 402. It has been held in England that 
applications under this section must be made in chambers and directions 
cannot be given by the court at the hearing. Patching v. hull ( 1 882) 

30 W. R. (Eng.), 244. The order should follow the words of the sec- 
tion, and contain liberty to apply fur a declaration that the land is 
freed from the incumbrance. Dickin v. Dickin (1882), 30 W. R. (Eng.), 

887* For forms, see Darnell’s C. F., pp. 670, 671, 1221, and notes 
thereto. Where the purchase-money greatly exceeds the incum- 
brances, the land may be freed on its payment into court. Arch- 
dale V. Anderson (1877), 21 L. R. Ir., 527. 

Annual sums charged upon land in perpetuity.— There is no No provi»ioD 
provision in the Act corresponding to section 45, Conveyancing Act, 1881, r^nt 

which provides a general method for the redemption of rent-charges or cbargeH. 
other annual sums issuing out of land. And it seems to be doubtful 
whether this section would apply to a perpetual rent-charge secured 
upon land by Statute. In re (freat, .i-c., Co. (1881), 25 Ch. D., 788. 
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Wbar* mortgtig— has option to purohue.— See MUfori, 
dc., Co. V. MoioaU (JS84), 28 C'h. D., 402, where, however, Pearson, J. 
seems to have thought that there was not a bo»d-fiiie mteution of exer- 
cising the option. 

'I'his section does not apply to s case where a question of the 
adjustment ot a decree out of court is involved. MaUikarjuna v. 
Narasimha (liKJl), 24 Mad., 412. 
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CHAPTER IV. 

Of Mortgages of Immovable Property and Charges. 

58. (a) A mortgage is the transfer of an interest in 

specific immovable property for the purpose of securing 
the payment of money advanced or to be advanced by 
way of loan, an existing or future debt, or the performance 
of an engagement which may give rise to a pecuniary 
liability. 

The transferor is called a mortgagor, the transferee 
a mortgagee ; the principal money and interest of which 
payment is secured for the time being are called the mort- 
gage-money, and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed. 

(6) Where, without delivering possession of the mort- 
gaged property, the mortgagor binds himself personally 
to pay the mortgage- money, and agrees, expressly or im- 
pliedly, that, in the event of his failing to pay according 
to his contract, the mortgagee shall have a right to cause 
the mortgaged property to be sold and the proceeds of 
sale to be applied, so far as may be necessary, in payment 
of the mortgage-money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. 

(c) Where the mortgagor ostensibly sells the mort- 
gaged property—; 

on condition that on default of payment of the mort- 
gage-money on a certain date the sale shall become abso- 
lute, or 
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on condition that on such payment being made the 
sale shall become void, or 

on condition that no such payment being made the 
buyer shall transfer the property to the seller, 

the transaction is called a mortgage by conditional 
sale and the mortgagee a mortgagee by conditional sale. 

(d) Where the mortgagor delivers possession of the Uwfrurt»»rf 

- t It* 

mortgaged property to the mortgagee, and authorizes 
him to retain such possession until payment of the mort- 
gage-money, and to receive the rents and profits accruing 
from the property and to appropriate them in lieu of 
interest, or in payment of the mortgage-money, or partly 
in lieu of interest and partly in payment of the mortgage- 
money, the transaction is called an usufractuary mort- 
gage and the mortgagee an usufructuary mortgagee. 

(e) Wliere the mortgagor binds himself to re-pay Kngiuh 
the mortgage-money on a certain date, and transfers the 
mortgaged property absolutely to the mortgagee, but 
subject to a proviso that he will retransfer it to the mort- 
gagor upon pa3rment of the mortgage-money as agreed, 

the transaction is called an English mortgage. 

A mortgage oa laud is immovable property. In re Hoylet (1911), 

I Ch. 179 and see pp. 66, 70 mite. 

Definition of a moptfirafire.— .See pp. 64—66, anta, and compare Mortgag# 
the defiaition of a mortgage ia the New York Code, section 1603. defined. 
“Mortgage is a contract, by which specific property is hypothecated 
for the performance of an act, without the necessity of a change of 
possession.’ ’ A mortgagor in possession of a freehold tenement in Eng. 
land is possessed of an estate of freehold in the mortgaged premises. 

Cojiestake v. /foper( 1907),] Ch., 366. In Englishlaw though a mort« 
gage does not of itself imply a debt by specialty, every mortgage implies 
a loan and every loan a debt. King v. King (1735), 3 P. Wms., 358; 

Yates V. Aston (1843), 4 Q. B. 182 ; Hodges v. Croydon Canal Co. { 1840), 

3 Beav., 86. A mortgage in this country, fco\^ever, does not always 
imply a debt. See clause (a), section 68, post. The definition of a mort« 
gage is, therefore, not faultless, as the right created by it is not neces- 
sarily an accessory right. Though no particular form of words is ne« 

O, IM 47 
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WbAt constl. conary to constitute a mortgage, an intention to create a security 

Mm a mort. be shewn on the part of the debtor. See the cases cited in note 
1, p. 145, ante. And this only can be done by the tranrfer by the mort- 
gagor of an interest in some specific property to secure the discharge 
of his obligation. Sec pp. 169 — 174, ant**. .See also Niazv. Manrju 
(V3Q% 5 A. L. J. 723, where the term® of an indemnity-bond were 
held to amount to a mortgage ; cf . RamAoyal v. Itamkolpa, \V. R. ( J 864), 
325; Kurrccm v. Vmmu, No. 17 of 1866, Civil, Punj, Rec. ; Ram 
Warainv, Purtal, No. 20 of 1866, Civil, Punj. Rec. ; Mohamudjin v. 
4m Ranij No. 74 of 1878, Civil, Punj. Rec. Put an instxniueut 
whereby a person pledges the whole of his property witlumt any 
further specification, may create a valid charge. See pp. 170 — 173 
and the notes to section 100, post. An instrument by which the 
payment of money is secured on land, must b(* taken to create a mere 
charge, unless there is an indication iu it that some interest in specific 
immovable property was transferred. Rmfzuddi v. lialinath (1906), 
33 Cal., 985 ; 4 C. L. J., 219 ; Bcddeo v. Murli (1912), 10 A. L. J. 120. 
A sale followed by an agreement to reconvey does not anDoiint to 
mortgage. Vttandi v. Ragamchari (1905), 29 Mad., 307. lii 
Mammikkutti v. Pnzkakkal (1906), 29 Mad., 353, the document 
was held not to create a mortgage or charge on immovable property 
hut a mere exclusive license to cut trees. The word Miiakhiza 
used iw « deed does not necessarily imply a power of sale, and in the 
absence ot anything else the deed can not be construed as a mortgage. 
Dolip V. (1912), 34 All., 446. ef. Bhola y.Bishnath (1912), 

10 A. L. J., 162. 

Asoert^nment Subjeot-matter of mortsaMO .how ascertained where 
th«M is no pvsolse dsooription of it in thm mortcnge-deed.— 

mortKaice. gge p, onto ; see also Glynn, Exp., M^Hey, In n> (1840), 9 L. J., Bk., 

41; rouHjif V. WaUingford (1883), 52 L* J., C3h., 500 ; Early v. Rathbmie 
(1888), 57 L. J. Ch., 652 ; Ftands v. mnien (1867), L. R., 2 C. P., 543 ; 
ei.Ptyoev. Rur^(1853), 2 Drew, 11 ; Earn Leil v. Harrison (1880) ; 
2 All., 832 ; but see Jiinka v. Uaiiru (18921, 14 All., 509, where the 
Allshalttd Court held that a lawtgage oi a certain share in an 
estate whieh ^ not define or sjieeify the share was void, because it 
in%ht refer either to a |haie which had been previously mortgaged to 
another p«aon or to an unincumbered sbare bclcn^i^ to mmt- 
8»g»- 

whateao paw ProportT p>— Ing ttudoT tb« •ecuritgr.— (1) Boatneas and 

goodrwiU.— See pp. aafe. (2) Viztwaa.— See pp. 283r-386, 

oMe; cl. v. Madure (1884), 38 W. R., (Eng.), 459 ; Hawiry v. 
Uv&in (1873), L. B., 8 Q. B., 283; Smukts ▼. Daait (1685)^ 15 
(2.B. D., 218; nenttey, B* pmte (1843), 2 Mt., D. A D., 591 ; 
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faUenkam v. Steansea Zinc Ore Co. (1865), 52 L. T.. 738 ; JUetropoUtan 
Jte., Society V. Brown (IS59K 26 Beav., 454 ; Stieffield Society r. Barri- 
am (188t). 15 Q. B. U., 358. ; London, Jte., MtRs Ob., In re (18M), 

58 L. T.? 798. (3) Stock 1 a Tirodo. — See pp. 105, 180, ante ; see 
also Jardine, Ex parte (1875), L. R., lO'Ch., 322; Stephenson, Ex parte 
(1847), 1 IteO., 586. Cf. TapfM v. Btttman (1848), 6 ?ff. * G., 245. 

Wboro otker pre^erty 1» sulxrUtuted Ibr mortyAcod pro- wher.> mort. 
mtoos. — See po. 273, 287, 291 — 294, ante ; see also Mutkia v. Appala „ 

(1910), 34 Mad., 175; 20 M. L. J. 394; Lakshman v. Oopal (1898), » now form. 
23 Boni., 38.1; Posttethuaite v. Maryport, <tc., (1869), 20 

L. T., 138 ; diating. Lloyd v. Boittjlas (1841), 4 Y. & (J., 448 ; 
cf. Harrison v. Barton {I860), 1 J. * H., 287; Olyntt, Exjt. (1840), 

9 L. J. Bk., 41, wtere the bankrupt mortgagor’s as.signce’& claim in 
respect of money paid for owelty of partition wjis not allowed against 
the mortgagee’s charge on the land allotted to the mortgagor in 
severalty in lieu of the undivided .share which wa.s the original subject 
of mortgage. 

WAat wIU pas* and«F a mortgap* of all lite eatata or wh®rc pro 
taterost of a party, wkere autdi Intoreat Is vested ia Attn in a r^rty veHtod 
diffsrent charaetsr.— See p. 192, ante; cf. Johnson v. Wtdfister HO trtlr.ri' 0 . 
(1864), 4 DeG. M. & G., 488 ; ttarrow v. Griffith (1865), 13 W. R. (Eng.), 

41. But where a person has some beneficial interest in property vested 

in him as trustee or executor, it may be sf-owii from the terms of the 
deed that he did not intend to pass the whole property. Stronye v, 

Unwkes (1863), 4 DeG. M. & 6., 186 ; Brettlf., In re (1864), 2 DeG. .J. & 

S.. 244; hooper v. Harrison (1955), 2 K. A J., 86. Where an entire 
aemindary was mortgaged ‘ with our entire right and income,’ it was 
held that a simple mortgage which the semindar held on an inam 
villsge iu the zemindary was not a part of the mortgage-security. 

Edtimoraja v. Sri Kmija (1901), 25 3lad., 42 ; 11 M. L. .1., 327. For a 
case of false personation, see In re Cooper (1881), 20 Ch. D., 611 ; and 
see on the subject generally Norton on Deeds, pp. 272 — 276. Disting. 

Grieveson v. Keraopp (1342), 5 Beav., 2^ ; Francis v. Minton (1867), 

L. R., 2 G. P., .143, where the decision was based on “ the facts and 
the frame of the deed.” 

ApreenwAt flcv Atortpapa AAd speelfio pttrfbrmanea.— See p. AKr««ment 
W, ante; see also Firth v. SUn^y (1^), 58 L. T., 481 ; HvndUe, In re »" «>«««“»« 
(1880), 11 It. CH., 132 ; Parish v. Poofe (1884), 63 L. T., 38 ; StatHem$'"°^*^'^'‘' 

V. Qooiday (1862), 31 L. J. Ch., 282; but see Jameyat v. Sitkana (Ko, 

39 of 1873, Civil) Punjarb Record. Distmg.* Sunning v. Sunning 
(1823), 1 L. J*. (o. s.> Oh., 56. It shgoruM be noticed that wltere s debtor 
agceeo to execute a niort^i^ wftb the usuaF covenants; the deed idtouM 
.contain a covenant to pay. Sumdtrs v. Mitiome (1854), 2 Eq., 5TS. 
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WhM there i» OunaffM for not ozoontliiff or completing a oontraot of 

taSr Vroorti mortgage,— Any compensation beyond expenses out of pocket such as 
B*K*' interest for the money while lying idle must be the subject of express 

stipulation. SmeUand v. Smith (1833)> 1 Cr. A M. 585. Reasonable 
costs in case the loan went off would not include commission charged 
by the lender’s bankers for withdrawing his money from deposit. 
Re BlaheaUt/ (1863), 32 Beav. 379. ‘ As to the measure of damages, see 
Duckworth V. Rwart (1863), 2 H. A C., 129. See also the cases cited 
at p. 70, ante. It has been held in Allahabad that if the whole of 
the money is not advanced by the mortgagee, the mortgagor may 
recover the balance together with such other loss as he may prove 
to have sustained in consequence of the mortgagee’s breach of the 
covenant. But the cases cited in the judgment hardly support the 
proposition. It would, however, seem that such an action is not one 
for specific performance but for damages and will be governed by 
Art. 116 of Sch. II of the Limitation Act. Naubat v. Indar (1890), 13 
All., 200. And see Phtd Chand v. Chand (1908), 30 All., 252, where the 
mortgagor was said to be entitled to recover, if anything, damages 
for breach of contract. Be this as it may, the lender may be relieved 
even after the execution of the mortgage from making any advance 
on the discovery of the mortgagor’s fraud. Brown v. Stepney (1827), 
Boat., 388 ; cf. Suhha Rau v. Devusheth (1894), 18 Mad., 126 ; Boyd v. 
Craster (1864), 10 L. T. 480 ; 12 W. R., (Eng.), 787. 

Reotlfloation of deeds or agreements to mortgage. — Seep. 
167, ante ; see also Metropolitan, Ac., Society v. Brown (1859), 26 Bcav., 
454 ; National Prorincial Bank of England, Ex parte Boulter, In re (1876) , 
4Ch. D., 241 ; disting. Hawkins v. Jackson (1850), Mac. A G., 372. 

Paramount right of mortgagee. — As a mortgage transfers to the 
l^monnt mortgagee an interest in the property pledged to him, he will not, as a 
rule, be bound by any subsequent act of the mortgagor, unless it is 
done by him as agent for the mortgagee. See pp. 200- -202, 309, ante. 
Sec also Watt v. DriscoU (1901), 1 Ch., 294, where it was held that an 
arrangement made between the mortgagor and his partner would not 
override the rights of the mortgagee. Dieting. In re Borax Co. 
(1901), 1 Ch., 326. See also The Cdtic King (1894), P., 175 ; disting. 
The Heather BeU (1901) P., 143. A mortgagor cannot ordinarily grant 
a lease without the concurrence of the mortgagee which will be binding 
upon the mortgagee. Wazir v. Midi (1906), 2 A. L. J., 294. cf. Adanki 
V. Moti (1912), 9 A. L. J., 769. Madan v. Raj (1912), 17 C. L. J. 384. 

Sub-mortguCM.^—Where there is a sub-mortgage, the security 
comprises first the personal covenant of the ‘.sub-mortgagor, and 
secondly, the transfer of the original mortgage-debt and mortgaged 
property with the benefit ot all powers and remedial clauses contained 
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in the original mortgage. It follows that a mortgagee after notice 
given to the debtor cannot deal with the latter so as to prejudice 
the sub^mortgage. Re Burrell (1869)» 7 Bq., 399 ; disting. Ouffiey 
V. Seppwgs (184(5), 2 Phillips, 40,42. If the mortgagor becomes 
bankrupt, the sub-mortgagee may prove for the whole original debt, 
but he cannot receive more than his own principal, interest and 
costs. Re Harrell^ supra. 

Oapaoitjr to mortfirage. — See pp. 181 — 194, 663, 664, ante, see 
also Landoumers Co, v. Ashford (1880), 16 Ch. D., 411, 436, 437. Cf. 
Brown v. She/field. Bank (1876) 24 W. R., (Eng.), 948, on the con- 
struction of powers ; see also Surja Prasad v. Golah Chand (1900), 27 
Cal., 762, on the authority of a Mitakshara father to mortgage 
ancestral property. Gendan v. Inder (1906), 3 C. L. J., 537, where 
a mortgagf by a manager of a joint estate who was not lawfully 
appoiute<l was held to bind the major co-sharer only. A mortgage by 
a minor is absolutely void. Maharaj v. Baluant (1906), 28 All. 508 ; 
aflFd. Balmint v. Chuwff (1V^12), 34 All., 296; 15 C. L. J. 475. As to 
the authorit y of a uierciuitile agent to pledge, see Op^enheimer v. 
AU^nhorjifffh (lOOTb 1 K. H., 510. Where one of two executors 
pledged articles belonging to the testator and misapplied the money 
advanced to his own purposes, but the pledgor had not purported 
to act as ♦ .<ecator and the pledgees had no notice that he was execut* 
or, it w'HS held that the pledgees has acquired no title by the pledge* 
^Solomon v. AUenborowfh (1912) 1 Ch. 451. 

Validity of mortgage taken without notice notwithstand- 
ing an injunction and the appointment of a receiver. — See 
notes to sec. 7, ante ; cf. Wigram v. Buckley (J894), 3 Ch., 48.3. 

Bstoppei between mortgagor and mortgagee.— Fp. 260, 296- 
302, 330, ante, (lurbasappa v. Rango (1V)12), 36 Bom 539. For cases of 
estoppel based upon nii8re])re8entation made to the mortgagt'e , by 
w hich he has been induced to advance money on mortgage, see London, 
clx., Co, V. Suffield ( 1897), 2 Ch., 608 ; cf. MiddleXon v. Pollock, Ex parte 
IFefAem/ (1876), 4 Oh. D., 49 ; disting. Wallw, CWircreW (1863), 10 H. 
L.C., 229. 

Oapacity to accept mortgage.— Pp. 194-196, ante; see also 
notes under sec. 6, p. 662, ante. 

For the diatinction between an unauthorised aud Illegal 
loan and also between directory and mandatory provisions 
with regard to borrowing or lending money, see In re CoUman 
(1881), 19 Ch. D., 64; Landowners, dtc., Co, v.* Ashford (1880), 16 Ch. 
D., 411, 436-439 ; English, dtc,, Co, v. Roll (1881), 17 Ch. D., 715 ; 
Murray v. ScM (1884), 9 App, Cas., 519 ; disting. Shaw v. Benson 
fl8S3), 11 Q. B. D., 563. 
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^Mcuriiig tlia iiaymaat of numag advancad, 4cc —See p. 168, 
tmU. Xhifi seemB only to be a mere paraphrase of money or money’s 
wp^tb. 44 & 46 Viet,, c. 41, s. 2. Where a mortgage is given for a 
definite sum, the onus is on the mortgagee to establish that was in- 
U^nded as a running security for the balance of an account. Henni- 
ker V. Wig$ <1843),. 4 Q. B., 792 ; In re Soyes (1870), 10 Eq., 467. Parol 
evidence is admissible in such cases. Thus in one case where property 
wis mortga^d to a bank *'as collateral and continuing security for 
my advances from them,” parol evidence was admitted to show that 
the security included past as well as future advances. Hibernian 
Bank V. Gilbert (1887), 23 L. R., Ir., 321 . If the intention can be clear- 
ly collected from the operative words, it is not to be defeated or con- 
trolled, because it goes beyond the recital. Marcar v. Sigfj (1880), 2 
Mad., 239, 256 ; Australian, &c.. Bank v. Bailey (1899), A. C., 396. 
For the construction of a mortgage to secure debts due or growing 
due, see Merchants^ Bank of London v. Maud (1870), 18 W. R., 312 • 
19 W. R,, (Eng.) 657 ; distiug. City Bank v, Luckie (1870), L. R., 
5 Ch., 773. Where a policy was to be heJdas a security in case of death 
‘for an}' uotes-of-hand or bilis-of -exchange you may have cashed for 
me,’ it was held that the words did not mean now but then, i.e., at 
any time when the event might occur, and were wide enough to cover 
all notes and bills w hich the mortgagee had cashed for the mortgagor 
at his death ; the court lieing guided to some extent by the subsequent 
dealings of the parties, showing that the policy was treated by them 
as a security for a floating balance. Jones v. The Consolidated, dc., 
Co., (1868), 26 Beav., 266. But where a person gave a security for a 
present advance as well as for ‘ ‘any further sum or sums that you may 
advance or for which I may be liable to you,” it was held that the mort- 
g44gee was not entitled to a charge for unsecured debts due to other 
persons w’hichhe had bought up. Calisherx. (1871), L. R., 7 

Ch., 109. A security- bond executed in favour of the Registrar of the 
High Court by the appellants in a case before the Privy Council for 
the costs of the respondent was held to be a mortgage to secure a future 
debt Tohhan v. Girtvar (1905), 32 Cal., 494 ; 1 C. L. J., 118 ; 9 C. 
W, N., 372; Nagaruru v. Tangatur (1908), 31 Mad., 330. Cf. 
Shyam v. Bajpai (1003), 30 Cal., 1060; 7 C. W. N. 914, where the 
secuztty-bond W'as executed by a judgment-debtor for the due 
performance of any decree or oixler that might ultinuitely be passed by 
the f^pellate court. The owner of an estate may mortgage it not only 
for his own debt but for the debt of anybody else he pleases. Accord- 
ingly, where a mortgage was made to secure a present advance and 
also iJl other sums which should at any time be owing from the 
mortgagor, his executors, administrators or assigns on any account 
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whatsoever, it was held tliat tlie security included debts which 

, , for TUtnrtf 

were iuciirreil by the mortgagor 8 widow who w^as a devisee tor hie ndranoe. 
o( the mortgaged property, and liad taken out letters of administra- 
tion. lii re. Waits <1882), 22 Ch. D., 5. Where a mortgage was given 
to secure a certain sum to be advanced from time to timi* up to a 
certain date, and the mortgagor allowiKl a portion of the money to 
lemain in the hands of the bankers in a deposit account in such a way 
tUat he could draw upon them and obtain the money at anytime, it 
was Iwdd that the mortgage was intemled to cover the whole of 
such sum, whether the money was advaiiciHl before that date or not. 

Hariram v. Sheodayal (1888), 16 L A., 12, 17; 11 All., 136, 142. 

When n mortgage contains a borrowing clause, it is not uec^essary 
that any snb8e(|ueiit advaiia* by the mortgage to the mortgagor 
shall disliiictly and exprc'ssly referred to the borrowing clauat'. 

Hm/ pn^suinption apfK*ars to be that the aflvauee is made on the 
urily of tlic mortgage. CiUrncross v. Hnsiley (1821), 2 Dr. 4r 
War.. 482. Where only a part of the consideration for a mortgage has 
been }>aid. the mortgage is a good security for the amount paid. Bstjoi 
V, Paiidla (1911) 35 Mad.- 114; 21 m! L. J., 169; Rmhih v. Baw 
(1912), 31 All. 273. See also cases cited in note 1, p. 277 anU. Of. 
liajant v. (rawr (1908), 35 Cal. 1051; Srinivamstvami v. Athmairmma 
(VM}S)\ 32 xVIad. 281. 

Bngagomaat which may grivo rise to a pecuniary Uahl- 

Uty. — S(‘e XaU Ham v. Si(f Oat (1882), 5 All., 238. 

Admiasiliility of oral evidence to prove that the ooaei- 
deration waa different £rom that stated in the mertyaye- 
deed. — See Hakmnckand v. Tliralat (1876), 3 Bom., 159 ; cf. Indarjit 
V. Lnl Chand (1895), 18 AIL, 168. 

Mortgagor. — This definition seems to be niiriecessarily narrow. 

CL st^ctioii 2 (vi ), Conveyancing Act, 1881. ‘^Mortgagor includes 
any fkerson from time to time deiivim; title under the original 
uiortgagot , or entitled to redeem a mortgage, according to hia estate, 
inte rest, or right, in the mortgaged property.” And see Temjon 
V. SmUk (1882), 20 Ch. D., 724. Cf. Annaii v. Hapuokmd (1883), 

7 Bom., 520, decided under Act XVII of 1879. 

Mortgaffee. — ^In the Conveyancing Act, 1881, section 2 (vi). Mortgage*. 
‘mortgagee includes any person from time to time deriving title 
under tJie original mortgagee.’ 

MartgagChiniMiay. — This definition is open to the objection that 
it does not include pecuniary liabilities other*than debts. Mwtgagc- 
money would not also apparently include interest payable as danmges Seftned. 
where there is no contract to pay post idem intsrest. See tbe cases 
cited in note 3, p. 503, ante. Where a mortgage-clasd provkfed that 
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the mortgagor will pay the fixed amount of interest for six months 
from its date, and that if the interest was not paid on the due date 
the mortgagor should at once put the mortgagee in possession of the 
mortgaged property, it was held that the whole of the interest due to 
the mortgagee was also a charge on the property along with the 
principal amount. Nand v. Ranidyal (1904), 1 A. L. J., 470. It may 
be here noticed that the word ' mortgage-money * seems to be inaccur- 
ately used in this very section (see the definition of usufructuary 
mortgage) as well as in clause (h), section 76, for principal money. 
Piinoipal money. — ^See the cases cited in note 2, p. 501. ante. 
Definition of a simple mortgra^e. — Set- the cases cited in notes 
2 and 3, p. 76, ante; see also Khubchand v. Kaliandas (1876), 1 All., 
240, 244 ; Phul Koer v. Jftirah'dAnr (1879), 2 All., 527. Where a mort- 
gage-bond which purported to be a simple mortgage, provided 
that “ if the whole or a portion of the interest remains unpaid by the 
due date, the mortgagee shall take possession of the mortgaged pro- 
perties immediately thereafter and enjoy the said properties as under 
an usufructuary mortgage,’* it was held that the mortgagee could obtain 
a decree for sale as a simple mortgagee. Linffam Krishna v. Pusapail 
(1911), 15 a W. N. 441 ; 13 C. L. J., 584. See also Mari v. Prema 
(1901), 2 P. L. R., 596. For a security on the border line between 
a simple mortgage and a mortgage by conditional sale, see Cohuldoss 
V. Kriparam (1873), 13 B. L. R., 205. For the distinction between a 
simple mortgage and a charge, see pp. 103, 104, ante ; see also tlie 
notes to sec. 100, post. As to the personal liability of the mortgagor, 
see pp. 76 — 80, anie^ and notes to sec. 68, post. 3<'or a case wdiere a 
simple mortgage was to be converted into an usufructuary one, if 
not redeemed within a fixed i>eriod, see il/o/nin v. JMnkim (1901), 
2 P. L. R., 672. 

> Definition of a mortgraae by conditional sale. — See pp. 

8^1, 81, ante. This form of mortgage does not imply a covenant to pay. 
In other respects it is analogous to an English mortgage. It is known 
in Bengal as katkobala or byebilwafa, in Madras as mudtlaldkriyam, in 
Malabar as peruartham, and in Bombay as Oahan lahan. iJhristi- 
bandak is also a familiar name for a mortgage of tangible property 
under which the mortgagor remains in possession till the stipulated 
time arrives. Strange, Vol. I, p. 288, Vol. II, pp. 455 — 457. See 
also Mayne's Hindu Law, § 390. Per cases in which the mortgagor 
has been made personally liable for the repayment of the loan, see 
NUawber v. Fateh (1869), 12 W. R., 222 ; Annasvasatni v. Karraryan^ 
(1862), 1 Mad.H. 0., 114. 

, Definition of an ueuflraotaary mortgage.— vSee pp. 92—100, 
and Jatvahir v. Sameshwar (1905), 33 1. A., 42 ; 28 All., 225. A 
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deed which reserves to the mortgagor the right to redeera upon pay- 
ment of the mortgage -money either before or after the stipulated term 
and which provides that in the event of dispossession the mortgagee 
may bring a suit and realise the mortgage- debt with interest from the 
mortgagor and his property is an usufructuary mortgage. Azintdad tin ti >nbet 
V. G/ianmm (19ai) I A. L. J., 20. An usufructuary mortgage should 
be distinguished from a lease, though the distinction is sometimes very 
thin. Roughly speaking, if a lease is granted with the object of giving 
security for a debt, the transaction will he a mortgage, other\vis(‘ not. 

See Kongatti v. Sufttamanian (1898) 9 M. L. J., 290 ; see also Nngo v. 

Damidar (1888), Bom. P. J., 96 ; Covindrao v. Anajt (1891), Bom. P. J. 

241. Where by a deed headed “ lA’sase in respect of Valatian ” the 
owner of the property delivered possession to another in consideration 
of money advanced for a fixed period, the transaction was held to be a 
mortgage. Mahtnad Mme v. (1908), 32 Bom., 569. Disting. Tuka 
V. (jaaa (1887), Bom. P. J ., 317, where it was bcdd that, if a debtor makes 
over land to be enjoyed by his creditor for a term of years in satisfac- 
tion of the debt, the. transaction will not be regarded as a mortgage. 

See also Perlathail v. Mankude (1881) 4 Mad., 113; Teppayya v. Fen- 
kala (1882), 6 Mad., 74 ; < f. ihiunoo v. Bhooa (1868) 5 Wym., 333; 

Reference under Stamp Act, sec. 16 (1883), 7 Mad., 203; clistirig. 

Itunscedhur v. Mundolall, S. 1)., (1859), 1076. In Chennapalnam v. 
Tadakamalla (1903), 27 Mad., 86, it was lield having regard to the cir- 
cumstances relating to the siiniiltaneous execution of a iiy[)othec'ation 
bond and a lease, that it was intended to relieve the obligors from any 
responsibility in respect of interest, and to entitle the obligee to look for 
the liquidation of interest solely to the source pointed out. Where a 
mortgage-deed provided that the mortgagee should take possession of u^isror. 
the mortgaged property and out of the rents and profits pay the Go- 
vernment revenue and appropriate a certain sum for interest at a cer- 
tain rate, and it was further provided that should the amount of profits 
be found insufficient to cover the whole amount payable for interest? 
the deficiency would be made good by the mortgagor, it was held that 
the deficiency in the stipulated interest was realisable as well from the 
mortgaged property as from the mortgagor personally. Ckinluman v- 
Dulari (1910), 33 .4.11., 107. For an instance of an usufructuary mort. 
gage with a covenant to pay, see Parashram v. Puliaiira t (1909), 

34 Bom., 128. 

In a case where the tenant of a nou-transfcrable holding executed Coii«id«*red a« 
an usufructuary mortgage of it, placed the mortgagee in possession ^ 

.and abandoned the village the landlord was held to be entitled to 
eject the mortgagee as a trespasser. Rasik v. Bidhumnhhi (1906). 

33 Cal, 1094 ; 4 C. L. J., 306. 
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Doflaitloo of mn SnflrUih mortflMTO.— See pp. 80, 101, ante. 
If the debt is not repayable on a certain date, the mortgage will not be 
an Englidbi mortgage. The time specified for payment is usually six 
calendar months from the date of the deed ; though it is sfidom in- 
tended, that the principal is to be paid on the day nauied in the con- 
dition. 

Bogltoh mortcaffM and mortcaKw bj oonditi<MUti aato bow 
from comtltlonal oalos. — An English mortgage as 
well as a mortgage by conditional sale must l»e distinguished from a 
sale with a condition for repurchase. Compare Bhagimn v. Bkagwan 
(1890), 17 I. A., 98; 12 All., 387; SubhabiM v. VasadevUiat (1877). 

2 Bom., 113 ; Bhan v. Sidu (1883), Bom. P. J., 258 ; Vastidev v. Bhati 
(1896), 21 Bom. 528; risArawi v. A'esAorrffo (1896), Bom. P. J., 81; 
Situl V. Luchmi (1883), 10 I. A., 129; 10 Cal.. 30; Aifi^anayyan v. 
Rahwamsa (1890), 14 Mad., 170; Lakshni v. Srihrishna (1871), 7 
Mad. H. C., 6 ; Ram Din v. Rang Lai (1895), 17 All.. 451 ; Abd^Mm 
V. Kasi (1887), 11 Bom., 462; Govinda v. Jeslai (1878), 7 Bom., 73 ; 
Bapu V. Bhavani (1896), 22 Bom., 245; Kinuram v. Nitye (J907) 11 
C. W. N., 400 ; 6 C. L. J., 208 ; Ohudam v. Niuz-un-nissa (1910), 
33 All., 337; Jhanda v. Wahid^uddin (1911), 33 AIL. 585; with 
Balkissen v. Legge (1897) ; 27 I. A., 58 ; 19 AIL, 434 ; 22 All., 149\ 
Ramayya v. Krisfmamma (1899) 23 Mad.. 114; 9 M. L. J., 361 ; 
RaneJiod v. BhikabJmi (1896), 21 Bom., 704 ; Kalka v. fUmiyan 
(1906), 31 AH., 300. ; Wajid v. Shajakat (1910) 33 AJL, 122; see 
also Asapal v. Sheodarmn (1868) 3 Agra, 205 ; Badri v, Dautuf 
(1881), 3 AIL, 707. And sei> the ijuestiou discussed pp. 82-90, ante. 
For English and Irisii cases see |). 88, mile, and compare Waters v. 
Mytm, (1850), 14 Jur., 311 ; Gordon v. SeUby (1837), 1 1 Bligli, x. .s., 
351 ; Maniofie v. Bale (1688), 2 Veru., 84 ; Efigland v. Vodrington 
(1758), 1 Bden., 169 ; WiUisv. iMbatn (1834), LL k CL (t, Plunkett), 
69 ; Willett v. Winnell (1687), I Vera., 488 ; Stoker v. Verrier (1677) 

3 Swanst., 634 ; Ogden v. Battams (1855), 1 Jur. (x.s.), 791 ; Douglas 
V. Culverwdi (1861), 3 Giffard, 251 ; T/urrnboroug/i v. Baker (1675)y 
3 Swanaton, 628, 631 ; with Gossip v. Wright (1869), 21 L. T., 271 , 
O'ReHly v. O^Donoghe (1845), Ir. R., 10 Eq., 73 ; Ponsford r. Hunicey 
(1861), 7 Jur. (x.s.) 938 ; BarreUv. Sabine (1684), 1 Veru,, 268 ; Tas^ 
burgh v. SchUn (1733) 2 Bro, P. C., 265 ; Secretary of State for India 
V. British y dtc», Co., (1892), 67 L, T., 434. The question lyhetiier a 

1^0 whole (ii>- document operates as a mortgage, or as a conditional sale most be 
be"considerea! <i«ii®rmin€d on a consideration of the whole document. The mere des^ 
cription of the document as lleddatu Krayam is nor coackusive, 
K/dax. Vuppala (19016), 29 Mad., 531. A stipuiatmn that the 
purchase-money being repaid wdth interest at a certain rate with» 
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in a period the property shall be reeoiiveved is not eonclusive 

that the transaction is not an absolute sale but a mortgage. M^dhv 
V. fthidoy (1901), 6 C. W. N., 192. Parol evidence of intention is no^ evidence id 
admissible for the purposi^ of ascertaining the nature of the transaction. 

Balkishen v. (1899), 27 I. A., 58 . 05 ; 22 All., 119, 158, 159; 

Mahomed v, Nazar (1001), 28 Cal., 289 ; Sangira v. Bafmppa (1909), 

34 Bom., 59 ; Da^u v. Nana (1910), 35 Bom., 93 ; Sowana v- 
Gfidigeifa (1910), 35 Bom., 231; di.sting. Jafar v. Itmijit (1898), 21 
All., 4. But parol evidence of acts and conduct would seem to be 
admissible for the purpose <if shewini* that a transaction which is 
on the face of it a sale was intended as a sexuiriiv. See note B at tlu' 
end of Lect. V'., see also Hasha v. Jcfiha (1878), Bom. P. »!., 24 : 

Mnhonud v. Nazar, supra ; Abdur v. Haftz (1900), 5 t\ W. N"., 351 ; 2S 
Cal., 250; Krishna v. Rami (1900), 8 Bom., L. R., 764: d. Maun9 
Kuin V. Ma Shwe La (1911), 38 1. A., 146 ; 38 Oal., 892 ; 15 C. W- 
N*. 9.58, in which the <(ue8tion as to the admiseibility of extrinsic 
evidence* was not decided. A coutemporaut*ou8 unregistered document 
is. however, not admissible to sIjow that a registen*d deed of sale 
was really intended to operate as a mortgage. Mntha Venkhtachef 
lapatfi V. Pifunda (HKKl), 27 Ma<l., 348; but if at the time of the 
execution of a dociunent a representation is made that the document 
though in *orm a deed of sale will not be enforced as against the 
executant as a sale and on faith of that representation the document 
is executed, the deed cannot be upheld as a deed of sale. Nnvalhai v. 

Sivubaf (1906), 8 Bora., L. R.. 761.cf. AMullahv. Basharat (1912)^ 

35 All., 48; 17C. W.N., 233. 

Distinction between the different kinds of mortgage. — liiKiiuetiuii 
In a simple mortgage the borrower only parts with the right of .sale. luff^rein khM 
Gopal V. Pariuhofum (188*2), 5 All., 121, 139; Sheoratan v. 

(l884), 7 All., 258, 271 ; Shridhar v. Atmaram (1883), 7 Bom., 455, 

458. Ill an usufructuary mortgage, he parts with the right of 
possession, S/ko?y/2«/< v. Mohipal, supra ; see also Mahdo v. Harti (1891), 

16 .VI!., 337. In an English mortgage as well as a mortgage by con- 
ditional sale the debtor professe.s to part wdth the. property itself ; 
but what is really transferred is only an interest in the profwTl y. S(‘e 
the definition of mortgage, supra. The sale by a mortgagor of the 
equity of redemption therefore, has no analogy whatever to the assign- 
ment of a mortgagee’s interest and is not a sale of itn actionable claim. 

Tota Ram v. Lala (1896), 20 All., 468. But though a mortgage, wliat- 
ever may be its description, only transfers an interest in the moitgaged 
property, faith in mere forms has not altogether died away. Thus, 
a simple mortgagee could not make any a[>piication under sec. 

310A. of the Code of Civil Procedure, 1882. Nitga v. JHiralcd (1990). 
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5 C. W. N., 63. But a mortgagee by conditionabsale could certainly 
do so. Hamidal Huq v. Matangini (1898), 2 C. W. M cclviii. The. 
rule has been altered in the Civil Procedure Code, 1908, 0. 21, r. 89 ; 
ef. hdkhal v. Daarka (1880), 13 Cal., 346 ; see also O'obind v. Knight 
(1881), 7 Cal., 372 ; in which it is stated that where legal and equitable 
estates are reeognizecl, the mortgagee should be considered as the sole 
owner of the property subject to the equity of redemption. 

59 . Where the principal money secured is one 
hundred rupees or upwards, a mortgage can be effected 
only by a registered instrument signed by the mortgagor 
and attested by at least two witnesses. 

Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by 
a registered instrument* signed and attested as afore- 
said, or (e.xcept in the case of a simple mortgage) by deli- 
very of the property. 

Nothing in this section shall be deemed to render 
invalid mortgages made in the towns of Calcutta, Madras, 
Bombay, Karachi, [Rangoon, Moulmein, Bassein and 
Akyab],* by delivery to a creditor or his agent of docu- 
ments of title to immovable property, with intent to 
create a security thereon. 

.\.s to limitation to the territorial operation of .section 59. see 
section 1, supra ; section 59 extends to every cantonnient in British 
India. See Act XV of 1910, section 29. 

Registered instrument. — Where the transaction is merely in 
the nature of a preliminary contract, it does not fall under this 
.section. Appasami v. Manikam (1885), 9 Mad., 103 ; Currie v. Chetf// 
(1869), 3 B. L. R., a.c., 126; 11 W. R., 520; cf. Vani v. Baui 
(1895), 20 Bom., 553; Paiel v. Bhikabhai (1906), 21 Bom., 704; 
disting. Neve v. Pennell (1863), 2 H. & M., 170 ; Krishna v. 
Raman (1897), 20 Mad., 484. It will be noticed that like many 
other sections in the chapter, this section applies only to a mortgage 
to secure the repayment of a loan. Debentures are excepted from 
registration under seqtion 17 of the Registration Act, but, qucsre, 

i Substituted for **an instru- 1904. 
ment by Act VI of 1904, s. 3, which * Substituted for ** and Rangoon 
came into foroe on the 11th of Maroh» by Act VI of 1904, s. 4. 
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whether a mortgage of debentures should not be registered under 
this section ? Cf. Driver v. Broad (1893), 1 Q. B., 539. As to the 
effect of possession for more than 12 years, as an usufructuary 
mortgagee under an unregistered instrument, see Budavkayala v. 

Finayaha (1902), 26 Mad.» 72 ; 12 M. L. J., 410. 

Signed by the mortg^gar. — See the authorities cited at vvhwt oonsri. 
p. 147, note 4, ante. As to whether a deed has been properly executed jure! 
when a person signed his name on a blank sheet of paper and gave 
authority to the mortgagee to engross on the paper a mortgage-deed, 
see Yule v. Ramhhchmn (1901), 6 C. W, N., 329. 

Attested by at least two witnesses.— See the cases cited in 
note 4, p. 147, aiUe, Though a mortgage-bond must he attested 
bv at least two witnesses its execution may be proved by onl>' one 
attesting witness. Nand Kishorc v. Kanee (19t)2) 29 Cal. 355; 
a (\ W. N., 395. 

A party executing a document cannot be an attesting witness as Who may 
regards the execution of it by otliers, Peary Jlo/ian v. Sreenath (1908), 

It C. W. N., 1046 ; Debendra v, Be/zar/ (1912), 16 C. \V. X., 1075; so 
where a document is jointly executed by more than one person, each 
executant cannot be treated as an attesting witness as regards the exe- 
cution by the others. Sarur Jujar v. Barada (1910), 37 Cal., 526 ; 11 
C. L. J., 563 ; 14 C. W. N., 974. A person interested in the money 
advanced under a mortgage but who is not himself a party lo the deed 
can, however validly attest the deed. Bala v. Gopal (1911), 13 
Bom. L. R. 944. 

As to attestation in case of execution by purdanaslnhn from behind 
H purdah, see Harmongal v. Ganuar (1907), 13 C. W. N., 40 ; Isri v. 

Guiiga (1909), 14 C. W. N., 165 ; Sarur Jigar v. Barada, supra. 

An attesting witness is a witness w'ho has seen the deed executed Whut is pro* 
and who signs it as a witness. The signature of the writer and of the tion*^ *** * 
sub-registrar to a mortgage-deed under section 63A of the Dekkban 
Agriculturists’ Relief Act, 1879, cannot be treated as proper attesta- 
tion under this section. Ranu v. Laxmanrao (1908), 33 Bom., 44 ; 10 
Bom. L. R., 943. Attestation by witnesses on the acknowledgment by 
the mortgagor of his signatme is not a compliance with the provisions 
of this section. Shamu v. Abdul (1908), 31 Mad., 215 ; Affd. on app. 
by Privy Council which overruled the decision of the Allahabad High 
Court to the contrary. 391. A. 218; 35 Mad. 607; 16 C. W. N., 1009 

The fact that a son of a deceased mortgagor attested the bond 
does not render him liable as if he were one of the mortgagors. 

Bhagaujot v. Svha (1905), 7 C. L. J., 195. 
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For the dwtinction between a deed and an escrow, see p. 150w ; 
see also Moheum v. Balasoo (1863), 2 Hay., 576. And on the effect 
of an alteration made in a deed, see the cases cited at p. 151, ante, 
XnwiMiSitsr of ftii instriunmt of mortgage not dtiljr atteet- 

ad. — See in addition to the cases cited at pp. 147, 148, ante, Gcbinda 
V. Dwarka (1908), 36 Cal. 837, 844 ; Samoa v. Abdul (1908), 31 Mad., 
337, where it was held that such instruments do not operate to create 
a charge under section 100 ; Debendra v. Behari, supra ; cf. Mithiram 
V. Somanatha (1901), 24 Mad., 397 ; but see Nellakantam v. Madasami 
(1903), 17 M L. J-, 39. But a personal covenant is not rendered void, and 
be* the document is admissible to prove such covenant. Kerry, Ruxtmi 
(1906), 4 C. L. J., 610 ; Soda v. Tadepally (1906), 30 Mad., 284 : 
Pulaka v. Thiruthipalli 32M&d,, 4:10, oyerruMng Madras Deposit, 

dtc,, Society v. Oonnamali (1895), 18 Mad., 29. In England though an 
invalid mortgage may sometimes be enforced as a charge in equity 
(see p. 148, note 3, ante), yet where the conveyance is not perfected with 
the solemnities positively required by an Act of Parliament, as in the case 
of Ship Registry Acts, equity cannot relieve, as it would be against the 
policy of the Acts. Sugden’s Vendors and Purchasers, p. 746, citing Speldl 
V, Lechmere (1807), 13 Ves., 688; Exp, Yallop (1808), 15 Ves., 60; 
Exp, Wriyht (1812), 1 Ro., 308 ; cf. Inmadipattam v. Periya (1900), 
28 1. A., 46; 24 Mad. ,377 ; 5C. W. N., 217. The rule dedncible from 
the cases is that if the purpose of an Act is one of public concern, 
its provisions will be regarded as mandatory ; if not, their effect will be 
controlled by the purpose of the Act. Jaitin v. The South-Eastern 
Railway (1864), 6 DeG. M. & G., 270. And for the distinction between 
directory and mandatory provisions generall} , see Landotmers, dc., 
Insurance Co, v. Ashford (1880), 16 Ch. D., 411, 438. It should be heie 
noticed that where a Statute merely imposes a penalty, the court 
cannot inflict a forfeiture of the security, if iv is not expressly 
provided for by the Statute. Wright v. Horton (1887), 12 App. 
Cas., 371. 

Nothing in this section A;c.— See pp. 151—164, ante. For the 
previous state of the law, see pp. 152, 153, ante; cf. Woozeer v, Luckee 
(1864), 1 W. R., 143 ; Pearee v. Gobind (1868), 10 W. R., 56. The situ- 
ation of the property is immaterial. Questions relating to the validity of 
a mortgage by deposit of title-deeds are decided in England not by the law 
of the silus^ but by the law of the place where the contract is made. 
Ex parte Pollard (1840), Mont. & Cb., 239 ; 4 Deac., 27 ; Watsmi v. Chap- 
man (1868), 18 L. T., N. S., 705 ; Ex parte HoUhausen (1874), L. E., 9 
Ch., 729 ; British South Africa Coi v. DeBoers, Ac, (1910), 1 Ch., 354, 
88T ; overruled on another point DeBoers <fte. v. British Ac. Co* (^1912), 
A. G. 52. This is the principle which underlies this section of the Act 
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whkh allows a charge to be created on lands outside the towns named Ooiivery to bo 
m the section, if only the delivery of the title-deeds takes place 
some one or other of the places mentioned in it. Madkodas v. Ram» 
kium (1892), 14 AIL, 238 ; Stinaih v. Godadhur (1897). 24 Cal.. 348 ; 

1 C. W. N., 225. See also Varden Seth Sam v. Luckpathy (1862), 9 M. 

I A., 307 ; Manekji v. Bustomji (1889), 14 Bom., 269 ; Matigara Coal 
Co. V. Skragers (1911), 38 Cal. 824, where one of the defendants who 
made the deposit was alleged to have no interest in the properties 
covered by the deeds deposited. For the rule in America see Pingrey, 

§§ 276, 277. The Town of Bombay includes the whole island subject 
to the original jurisdiction of the High Court. Trimbak v. Bkagtvandas 
(1896), 23 Bom., 348. But Calcutta does not include the added 
area, Biraj v. Gopeswar (1899), 27 Cal., 202. 

MortfiraRO toy deposit of title-deeds. — Where there is a debt Mortgag® by 
whether pre-existent or newly created, if the title-deeds of the debtor soHIi^eVidwice 
are handed over to the creditor, the court infers that the object of the 
dealing wras to create a mortgage ; the onus being cast upon the debtor 
of displacing that inference, and showing that it was not intended that 
there should be a mortgage. Bidfin v. Dunne (1861), 12 Ir. Ch., 69 ; 
cf. PowdU Ex parte (1842), 6 Jur., 490. But there must be some evi- 
dence to connect the debt with the possession of the dcM^s. See 
p. 157, ante. As to what deeds should be delivered and the effect of 
deposit of title-deeds partly with one and partly with another creditor, 
see pp. 158, 159 ante. Where the deeds have been abstracted by the 
mortgagor and cannot be distinguished from bis other deeds, the mort- 
gagee may claim a general lien on all the deeds of the mortgagor. 

Jfosaa V. Morley (1865), 34 Beav., 475. For the effect of misrepre- 
sentation by borrower of lands to which the deeds relate, see y». 

159 ante. 

Depoeit doM not opomte m a plodire of the deeds. — In an i> >eH not 

equitable mortgage by deposit, the deeds themselves are not pledged to djje oUiic 
the creditor. They are held by the mortgagee merely as incident to 
the charge on the land. In re RitAardsm (1885), 30 Cb. D., 396. But 
if the person who deposits the deeds has no title to the property, the 
creditor if he advanced his money bond fide on the security of the estate 
may, it has been said, retain possession of the deeds even against the 
true owner, at any rate where the depositor was in possession of the 
property or where it is an incorporeal hereditament not admitting of 
actual occupation. Joyce v. De Moleyna (1845), 8 Ir. Eq., 215 ; cf. 

Watieym v. Lee (1803), 9 Ves., 24 ; but see Spadkman v. Footer (1883), 

II Q. B. D., 99. 

What AM title-deeds. — ^An equitable mortgage of lands may whataretiti®- 
be cseated in England hi the ease of copy*bolda, by a depottt of eopies 
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of the court rolls ; but not by a deposit of an attested copy of a deed. 
Exp, Broadbent (1834), 1 Mont. & A., 635 ; 4 Dea. & C., 3. Cf. Wumer, 
Exp. (1812), 19 Ves., 202. It has also been held that an equitable 
mortgage may be created by the deposit of a receipt for the purchase* 
money which contains the terms of the agreement for sale, if there are 
no title-deeds or conveyance in the possession of the depositor. 
Ooodtoin v. Waghorn (1835), 4 L. J. (n.s.) Ch., 172. It may be noticed 
^ English law a deposit of documents of title to personal proper- 
iml profiert) . ty, for instance, certificates of shares, policies of insurance, &c., will give 
the creditor a charge in the same way as a deposit of title-deeds, Ac., 
in the case of land. Ferris v. Mullins (1854), 2 Smale A Giff., 378 ; 
Ex parte Ridge (1842), 2 Mont. D. A D., 544 ; Ex parte Moss (1849), 
3 DeG. A Sm., 599 ; Exp. SteivaH (1865), 34 L. J. Bk., 6 ; but see 
Exp, BouUon (1857), 1 DeG. A J,, 163. 

What con- What !■ R Buffioient delivery. — There must be an actual 

•ufRclent deposit of the title-deeds either with the creditor or his agent ; see 

dolivery. p Whether the title-deeds should not be deposited with 

the direct object of giving an immediate security and not diverso 
intuitu, see p. 160, ante. It is, however, clear that if the deeds are 
delivered by mistake, there will be no equitable mortgage. Wardle 
V. Oakley (1864), 36 Beav., 27. Cf. Lucas v. Bmrien (1817), 7 Taunt., 
278. In case of a conditional deposit if the condition is not fulfilled 
no charge will attach. Burton v. Gray (1873), L. R., 8 Ch., 932. 

What What property and Interests are Included in a mortgage 

?n by deposit. — See Pryce v. Bury (1853), 2 Drew., 11 ; Glynn, Exp. 

hy depoMt. 9 L J. Bk., 41 ; Leathes, Ex parte (1829), 3 Deac. A C., 112. 

Cf. Hurd, Ex parte (1841), 1 Mont. D A D., 139 ; Jones v. Williams, 
(1857), 24 Beav., 47 ; Turner v. Letts (1865), 20 Beav., 186 ; Edwards, 
Ex parte (1827), 1 Deac., 611. An equitable mortgage will operate 
not only on the interest of the debtor at the time of the deposit, but 
also on any interest which he may afterwards acquire ; see p. 283, 
ante ; see also Exp. Bisdee (1840), 1 M. D. A DeG., 333 ; Exp, Farley 
(1840), id., 683 ; Chissum v. Delves (1828), 5 Russ., 29, a case of good-will ; 
cf . Feelor v. Philpot (1823), 12 Price, 197, where the lease was renewed. 
And see Unity, dtc,, Association v. King (1858), 25 Beav., 72, where 
a deposit of deeds by a person who had only a lien on the property was 
treated as creating a charge as against such lien. An equitable mort- 
gage will include fixtures whether erected before or after the deposit. 
It is true it was held in one case that a deposit of the title-de^ of 
lease-holds by way of ‘security, without any memorandum, gives the 
depositee no interest in tenant^s fixtures. In re Tretkowan (1877), 5 
Ch. D., 559, 567. But this ruling is opposed to a long string of cases. 
See Bx parte Broadtvood (1840), 1 Mont. D. A D., 631 ; Ezparfe BMley. 
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(1840), 2 Mont. D. & D., 591 ; Ex parte Bardai/ (1856), 5 D. M. & 

G., 40.3 ; Ex parte Astbttry, (1869). L. R., 4 Ch., 630 ; Meux v. Jooo&s 
(1875), L. B., 7 H. L., 481 ; Williams v. Evans (1866), 23 Beav., 239 ; 

Re L(i«<y*(1891), 60 L. J., 160; CoweU,Ex parte (1848), 17 L. J. Bk., 

16 ; Tagart, Ex parte (1847), 1 DeG., 531 ; Price, Ex parte. In re (1842)' 

11 L. J. Bk., 27. 

For what debts an equitable mortsase will be a valid Mortgage for 
security. — Where a debtor deposited his title-deeds with his creditor 
until such time as his account should not exceed £100, at which time 
they were to be restored to him, and the debtor died indebted to the 
creditor in £274 ; it was held that the creditor’s lien extended to the 
wliole £2^4. Ashton v. Dalton (1846), 2 Coll., 565. An C(][uitable 
mort'. 4 ti'.;e will hold j^ood only to the extent of valid consideration 
therefor. James v. Bijder (1841), 4 Beav., 600. 

Antecedent debts will not be included in the absence of any 
expression of a contrary intention. See p. 160, ante, A mortgage 
by deposit will, however, cover subsequent advances by parol agreement. 

See p. 159, ante. But where the deposit is accompanied by a written 
menioi'iindum, evidence of a contemporaneous oral agreement will 
not admitted. See p. 153, ante; disting. Nettleships Ex'p, (1841) 

2 MoJit. D. & D., 124 ; MiUon v. Edgioorth (1802), 5 Bro. P. C., 313. 

Remedy of morts^agee.— In Calcutta as well as in Madras it has Homody of 
been the practice to decree a sale on an equitable mortgage ; but in *“*’*’^^**^®®* 
Bombay an equitable mortgagee is allowed to foreclose the security. 

Stje pp. 270, 271, ante. See also Marcar v. Sigg (1880), 2 Mad., 239, 

263 ; Kushal v. Punarnchand (1897), 22 Bom., 164, 167. Cf. 

ParhuUg v. BhoUtnath (1839), 1 Fulton, 368. Whether a deposit 
ot title-deeds in the Knglish law without more amofints to an 
agreement to execute a legal mortgage and therefore carries with it 
all the remedies incident to such a mortgage seems to be doubtful. 

Carter v. Wake (1877), 4 Ch. D., 605. But the mortgagor is certainly 
bound to do all that is necessary to vest the estate in the inortgagee 
and must pay for the expense of effecting such transfer. Prye^ v. Bury 
(1853), 2 Drew., 41 ; 16 Bq., 153 (n). CL James v. James (1873), 16 
Eq., 153 ; Backhouse v. Charlton (1878), 8 Ch. D., 444 ; York Union, 
fkc, v. AsUey (1879), 11 Ch. D., 205 ; Lees v. Fisher (1882), 22 Ch. D., 

283. For recent cases under the Conveyancing Act, 1881, section 25, 
see Oldham v. Stringer (1885), 51 L. T., 895; Green v. Biggs (1885), ^ 

52 L. T., 630. It may here be noticed that the doctrine that an equi- gonafcbattelfl. 
table mortgagee by deposit of title-deeds is entitled to foreclosure 
does not extend to a pledge of personal chattels. Carter v. Wake 
(1877), 4 Ch. D., 605. 
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(or Squltablomortsacohowfaronforoeabloacaliistapurcli*- 
▼X«.***' sar for valna aad without notice.— See Dai/al v. JUrraf (1875),' 
1 Bom., 237. In Cogan v. Pogoae (1884), 11 Cal., 158, priority' seems 
to have been claimed only under the Registration Act ; while ‘in Gokul 
Doss V. Eastern, &o., Co. (1905), 33 Cal., 410, it was held that there 
being no such distinction in India between legal and equitable estates 
as is known to the English law, the claim of a subsequent mortgagee 
underaregisteredmortgagetoprioritycouldonly, if at all, be sustained 
under the Registration Act and that such a mortgagee although without 
notice was not entitled to priority ; cf. Re Burke (1872), 9 L. R. Ir., 
211. See also Re DrisoolVs Estate (1866), 1 Ir. R., Eq., 285 ; Reillg 
V. Oarnett (1856), 7 Ir. R., Eq., 1 ; Re Stephens' Estate. (1859), 10 Ir. 
R., Eq., 282 ; disting. La}nbert Estate (1883), 11 L. R., Ir., 534 ; Agra 
Bank v. Barry (1874), 7 L. R. H. L., 135. 

Security not extinyuisbed If mortyayee parts with the 
deeds or loses them without negligenoe.—Adsetts v. Hives (1863), 
33 Beav., 52 ; disting. DriscoU, In re (18.52), Ir., 1 Eq., 285 ; Boden, 
Ex parte. (1841), 10 L. .1. Bk., 16 ; Basketl v. Skeel (1863), 11 \V. R. 
(Eng.), 1019. 

Person with Bquitable mortgage by trustee or executor having bene- 

fs't^Vnmay Bolal interest.— See Smitk, Ex parte, Uildyard, In re (1842), 11 L. 
deposit. j, Bk., 16. An executor having a beneficial interest may make a 
deposit without the concurrence of his co-executors ; Ex parte Sheffield, 
do., (1865), 13 L. T. (n.s.), 477. By tenant for life or a tenant- 
In-oommon. See IftUiamv. ilf«Wtco( (1819), 6 Price, 495; Turmr 
Letts (1865), 20 Beav., 185 ; Burgexs v. Moxon (1856), 2 Jur. (n.s.), 
1069. By executor of land purchased with the produce of 
personal estate. See Bali v. Harris (1839), 3 Jur., 140. 

Right of equitable mortgagee to take the rents and 
profits. — ^An equitable mortgagee is not entitled in England to 
the rents prior to the date of the order for sale. Bignold, Ex parte 
(1835), 4 L. J. Bk., 58 ; disting. Garry v. SharraU (1830), 10 B. & 
C., 716. 

Dtposit with Re-deposit where unnecessary.— A mortgage by deposit with 
* gjQj nmy i)g extended to future members by parol agreement. Ken- 

sington, Ex parte (1813), 2 V. & B., 79, 83 ; cf. Ex parte Oakes (1841), 

2 Hont. D. & DeGf., 234 ; Smith, Re Gye (1841), ibid, 314 ; Re O'Brien 
(1841), 11 L. R., Ir., 263; dieting. mia>read, Exp. (1812), 19 Ves., 
209. It has also been held in England that acquiescence in a deposit 
by the former owner inay be equivalent to a redeposit by the new 
owner. In re Wyn Hall, de., Co. (1870), L. R., 10 Eq., 515, 520. 

■qultaUo sub-mortgago. — A sub-mortgage of an equitable 
second may be crested without a deposit of the memorandum 
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given with the original security. Exp, Smith (1842), 2 M. D. k 
DeG.. 587. 

Specific performance. — The mortgagee is entitled to receive a Speoirte 
memorandum signed by the debtor specifying the terms on which the 
deposit was made. Sparh v. Whayman (1855), 20 Beav., 607. 

Whether memorandum accompanying deposit should be 
registered. See pp. 153 — 156, ante. Cf. .section 7, Yorksliire Registries 
Act, 1884. 

Bqaitable mortgage how discharged. — In the absence of 
consent, an equitable charge can only be displaced by actual payment 
of the amount secured or a deposit under section 83 of the .\ct. See 
Bank, dec., Wales v. O^Connor (1889), 14 App. Gas.. 273. 

Rights and Liabilities of Mortgoffor. 

60. At any time after the principal mniiey has 
become payable, the mortgagor has a right, on payment 
or tender, at a proper time and place, of the mortgage - 
money, to recpiire the mortgagee (a) to delivei- the mort- 
gage-deed, if any, to th(‘ mortgagor, {h) where tlie mort- 
gagee is in possession of the mortgaged proptM-ty, to deli- 
ver possession thereof to the mortgagor, and (c) at the 
cost of the mortgagor eithej- to re-trartsfer the mortgaged 
property to him or to such third person as he. may direct, 
or to execute and (where the mortgage has been ,‘flfe(.-ted 
by a registered instrument) to have registered an acknow- 
ledgment in writing that any right in derogation of his 
interest transferred to the mortgagee has been extin- 
guished : 

Provided that the right conferred by this seed ion 
has not been extinguished by act of the parties or by 
order of a Court. 

The right conferred by this section is called a right 
to redeem, and a suit to enforce it is called a suit for 
redemption. 

Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time fixed 
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for payment of the principal money has been allowed ta 
pass or no such time has been fixed, the mortgagee shall 
be entitled to reasonable notice before payment or tender 
of such money. 

Nothing in this section shall entitle a person inter- 
ested in a share only of the mortgaged property to redeem 
his own share only, on payment of a proportionate part 
of the amount remaining due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees 
than one, all such mortgagees, has or have acquired, in 
whole or in part, the share of a mortgagor. 

At any time. — In the case of an usufructuarv iiiort#^affe the 
season at which the mortgagor may redeem is generally fixed by the 
deed with reference to the agricultural conditions of the country ; and 
in such cases the mortgagor would not be allowed to redeem at any 
other time of the year. Bansi v. Girdliar (1894), 14 A. VV\ N., 143. 

When principal money becomes payable.— In addition to 
cases cited at pp. 229 — 231, ante, see Ranichandra v. Kondaji (1896), 22 
Bom. 221; and cases cited therein. Ci Purnav. Peary (1912). 39 
ChI, 828. Ordinarily a mortgagor cannot take proceedings to redeem 
a mortgage before the time limited for payment to the mortgagee ex- 
pires. Husaini v. Husain (1907), 29 All., 471 ; 4 A. L. J., 375. But 
see RadJia Krishna v. Madhava (1906), 17 M. L- J., 83. When the 
mortgage-deed does not prescribe any period the mortgage is liable 
to be redeemed or foreclosed at any time after the date of the bond. 
Tipparapiir v. Andugula (1907), 17 M. L. J., 177. For cases under 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879), allowing the 
mortgagor to bring a suit for redemption even before the expiry 
of the term fixed by the deed, see Tukaram v. Ramchand (1901), 26 
Bom., 252 ; Mahmad v. Bagas (1908), 32 Bom., 569 ; 10 Bom. L. 
R., 742. See also p. 231, ante. Where mortgagor will be admit- 
ted to redeem before the day of payment in the deed, see pp. 227, 
230, ante ; see also Burnomoyee v. Benode (1873), 20 W. R., 387. A 
mortgagee who has demanded payment of his mortgage-debt or 
taken steps to compel payment cannot refuse a tender of the debt 
by the mortgagor. See p. 230, aiUe, But a mortgagee in possession 
for a term cannot *be redeemed before the full term has expired, 
merely because the whole amount of the advance was not paid to the 
mortgagor. Mun v. Shiva (1866), 1 Agra, 91. This section in terms 
applies'only to a mortgage to secure a debt. 
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The mortgagror has a right on payment or tender, ate.— 

Ill a suit for redemption a plaintiff has to prove the existenee i)f a sub- 
sisting mortgage which he is entitled to redeem. Musa fir v. Lagan 
(1004), L. J., 62. Where the consideration for an assignment bv 
a mortgagor of property which is the subject of certain prior incum- 
brances is partly the undertaking by the assignee to redeem the prior 
mortgages and partly the payment of cash, the assignee is eiililled to 
sue for redemption i)f the mortgages, notwithstanding tliat tlnne 
may be a failure of consideration as to the cash ])Hvment* 

Mangah v. Kadir (1902), 13 M. L. J., 1. See pp. 614, 615. fia/r. It 
has been held that payment to one of several joint mortgagees is one or«avorftl 
a good discharge against all. But tln^ |)roposition s(H*ms to be Joi'it mort- 
doubtful. See ])p. 452 — 454 ante. See also IJossnitutra v. Rnhint- 
atfuassa (1910), 3S Cal., 342 ; 13 (\ L. J.. 3, where it was said 
that a payment to one of two joint mortgagees does not neces- 
sarily operate as a discharge of tin* debt in so far as the other 
mortgagee is concerned, (^f. lianmsnitn v. Mnnijiandi (1910). 20 M.L. 

J., 709; Ihrahim, v. (191 1), 21 M. L. d., 508. A mortgagee cannot 

be compelled to part with his security till he has received liis money, 

<uid a refusal by a mortgagee to accept a proper tender is not a l)r(*aeh 
of the mortgage contract for which an action will li(*. Hank of Xetr 
Souf/i Wales v. O'Comwr (1889). M App. Cats.. 273. Cf. Posdetfnrnife v. 

5 / 7 ///C (1818), 2 Sw., 256. And see seel ion S3, post. The ease of a 
])Iedgee is different, for he has only ai spwciail pro|)erty. For tin* eondi- 
tions of a valid tender, see pp. 232 — 236. ante. See also Morley v. 

Bridges {IS\C}), 2 Coll. C. C., 621 ; and the cases collected in Aslihurner’s 
Mortgage, 622 — 625. Proper time and place. See Fisher, § 1504; cf. 

§ 38, Contract Act. It wais formerly the practice in England to specify 
the hour as well as the place for payment, as the money lM‘ing a sum 
in gross, a tender on the land would not have been sufficient to save 
a forfeiture. Co. Litt., 2106 ; Litt., sections 340, 342 ; Litt., section 312. 

But the practice has been discontinued, because in tin* pn‘s(‘nt state 
of the law, a strict compliance with the cimditions for redemptitm is 
not necessary ; nor is there any danger of the mortgagee’s estate being 
defeated by a tender made in his absence us the shape of the prc»vi.so 
is that of a reconveyance and not of a condition for defeating the estate 
of the mortgagee. When a mortgage-debt has been contracted in a 
particular currency, it should be repaid in that currency. Tritnbak 
V. Sakharam (1891), 16 Bom., 599. Amount to be tendered Mhen 
mortgagor in possession as leasee. — See p. 523, hide. 

When interest ceasee to run. — ^Thougli the mortgagee cannot conation of 
be compelled to take payment of intere.st for les-s than the stipulated 
time, yet if he himself puts an end to the security by realization or if 
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by reason of the intervention of a third party the mortgagor’s pro- 
perty is realized, from the moment the principal money gets into the 
pocket of the lender, interest ought to stop. West v. Dij^rose (1900), 
1 Ch., 337. Where a mortgagor desiring to redeem agreecl to pay 
three months* interest but the mortgagee was unable to produce the 
title-deeds, it was held that interest must stop at the end of three 
months. James v. Rumsey, (1879), 11 Ch. D., 398. Interest ceases 
to run from the date of tender. Velayudu v. Hyder (1909), 33 
Mad., 100; Rourke v. Robinson (1911), 1 Ch., 480; cf. Wehb v. Crosse 
(1912) 1 Ch. 323. See also section 84, post. 

Form of retransfer. — (1) Where a person has a partial interest ; 
see Pearce v. Morris (1869), L. R., 5 Ch., 227 ; Colyer v. Colyer (1863), 3 
DeG. J. 8., 676. (2) Where all persons interested in the equity of re- 

demption concur ; — see Hartley v. Burton (1868), L. R., 3 Ch., 365. 

Acknowledgment in wrlting.~See Vppalahandi v. Kunnaw 
(1890), 19 Mad., 288; cf. sub-sections (1) (c)and (2) (x/), section 17 
of the Registration Act. 

Delivery of the mortgage-deed. — It may be noticed that 
the section only requires the delivery of the mortgage-deed but not of 
the title-deeds in the possession or power of the mortgagee. But see 
Code of Civil Procedure, 0. 34, rr. 2, and 7, post, which recognises 
the right of the mortgagor to have back from the mortgagee his deeds 
on payment of principal, interest, and costs. And this right will pre- 
vail against the solicitor’s lien claimed in right of the mortgagee. In 
re Llewellin (1891), 3 Ch., 145. Cf. Wakefield v. Newbon (1844), 
6 Q. B., 276. For cases in which the mortgagor may be called on to 
execute a covenant to produce the mortgage-deed, the costs of pre- 
paring and settling it being borne by the mortgagee’s estate, see 
Capper v. Terrington (1844), 1 Coll., 103. 

Retransfer of the mortgaged property. — See pp. 252, 314, 
ante. Where a mortgagor gave notice to the mortgagee that he would 
attend for the purpose of getting a reconveyance with the title-deeds 
and made a tender of the amount due on the mortgage and the mort- 
gagee refused to hand over an indorsed reconveyance with the title- 
deeds, and an action for redemption was subsequently brought by the 
mortgagor, the court refused to allow the mortgagee interest and 
costs subsequent to the date of the tender and ordered him to pay the 
costs of the action. Rourke v. Robinson (1911), 1 Ch., 480. The 
mortgagor cannot require the mortgagee to assign the mortgage 
debt and premises to his nominee ; cf. Pmnammal v. Kalithitiia 
(1910), 34 Mad., 116; Cdyer v. Cclyer (1868), 3 DeG. J. 8 ., 676. 
In England there was formerly no other obligation on a mortgagee 
than to reconvey from which it followed : — (1) that a puisne mortgagee 
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could not adversely redeem a first mortgagee in the absence of the ReoonreytiDoo 
mortgagor who was entitled to a reconveyance of the estate on P®y* ^ 
nient by him to the puisne mortgagee; see p. 241, ante: cf. Fell 
V. BrowM (1787), 2 Bro. C. C., 276 ; (2) that a second mortgagee, under 
a covenant not to sue the mortgagor for a certain time, could not 
during that time compulsorily redeem the first mortgagee. For the 
law in England now, see section 15, Conveyancing Act, 1881, and 
section 12, Conveyancing Act, 1882 : and compare Teemn v. f^fnith 
(1882), 20 Ch. D., 724, with Alderson v. Elgey (1884), 26 Ch. D., 567. 

A distinction must be drawn between transferring a mortgage and 
concurring with the mortgagor in conveying the mortgaged property 
freed from the mortgage. The latter may not be done to the detri- 
ment of puisne incumbrancers, of whose charges the mortgagee has 
notice. See p. 538, ante. Qnmre, Is the first mortgagee bound to 
(Hiiivey the mortgaged estate to the second mortgagee on payment 
of the mortgage-debt without the concurrence of the mortgagor ? See 
South V. (heen (1844), I Coll. C. C.. 555. See also Squire v. Pardfe 
(1892), 66 L. T„ 243. 

Mortgragor not bound to redeem. — It has been held in Eng- so obiigatiun 
land that as a mortgagor is not bound to take a retransfer, he is *^01' 
liable to indemnify the mortgagee against debts incurred by the latter 
before the mortgage-debt is [)aid off. But if the mortgagor elects 
to take a retransfer, the mortgagee can claim to be indemnified against 
all expenses and liabilities which have been incurred by him in main- 
taining the mortgaged property. 8ee p. 558, ante. Cf. Mullu Vithil v, 

Koramhath (1911), 21 M. L. J., 213. 

Payment under protest. — If mortgagee makes unfounded 
claims and refuses to reconvey unless they are paid, and the mortgagor 
pays under protest, he can maintain a suit for repayment. Chupple 
y, Mahon (1842), Ir. R., 5 Eq., 225. 

Authority of afirent to receive payment.— See p. 451, ante. 

See also Burronqh v. Cranston (1838), 2 Ir. Eq. R., 203 ; Exp. Smn- 
bmtkH (1879), 11 Ch. D., 525 ; Viney v. Chaplin (1858), 2 DeG. & J., 

468 ; disting. Barker v. Greemvood (1837), 2 Y. & C., Ex., 414 ; 

Gordon v. Janies (1885), 30 Ch. D., 249. 

Mortgaged property must be restored 1“ 

See pp. 252, 253, 314 ante. See also the cases on the doctrine of clogging property, 
the equity of redemption discussed, pp. 207 — 227, ante. See also 
Shankar v. Gokul (1912). 17 C. W. N. I- As to a covenant 
giving the mortgagee a right of pre-emption in respect of the 
mortgaged property, see pp. 224, 225, ante. As to whether a 
right of pre-emption can be pleaded as a bar to a right of redemp- 
tion, seeKadahamvalli v. Mokkaih (1907), 30 Mad., 388. Cf. Oofalar 
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V. iTunAait (1907), SOMad., 300. See also (7Aa/>pfe v. Mahon (1843), 
Ir. R., 5 Bq., 225; Edtoards, In re (1861), 11 Ir. Ch. R., 367. For 
the most recent discussion on the subject of clogging the equity of 
redemption, see De Beers 4te. v. British dc. co. (1912), A- C- ^">2, 
overruling British South Africa Co. v. De Bejers, dc. (1910), 2 Ch. 
502, where the rule was applied to a contract for an issue of deben- 
tures to secure a loan. In Morgan v. Jeffreys (1910), 1 Ch., 620, 
a proviso against redemption for twenty-eight years, even if it 
might be supported in a case where there was a similar provision 
against calling in the mortgage, was held to exceed all reasonable 
limits and so could not be enforced. Cf. Raw v. Jagrup (1912), 
10 A. L. J. 157 ; see p. 226 ante. A covenant in an instrument 
described as an Ubayapattom or Kanom mortgage, being both in 
essence and in form nothing more than a security for a debt, to renew 
perpetually is inoperative, being a clog on the right of redemption. 
NeAakandhan v. Ananiha, (1906), 30 Mad., 61. See also the remarks 
on the subject in 16 L. Q. R., 322. As to the validity of an agree- 
ment that the mortgagor shall not redeem the mortgage on pay- 
ment only of the money due on foot of his security without also 
discharging other debts due from him to tlie mortgagee, see pp. 225, 
226, 404, 405, ante. Cf. Ranjit v. Rawdhan (1909). 31 All., 482 ; 
6 A. L. J., 654 ; Bhikham v. Shankar (1909), 6 A. L. J.. 255 ; Brij Lai 
V. Bhatvani (1910), 32 All., 651 ; 7 A. L. J., 821. See also notes under 
section 61, infra. In Bombay, leases made by mortgagors to mort- 
gagees are regarded with the greatest distrust. See pp. 228. 229, 
ante ; cf. Dadn v. Dhondo (1887), Bom. P. J., 12 ; Narsiwj v. Narayan 
(1890), Bom. P. J., 211 ; Gobindrao v. Anaji (1891), Bom. P. J., 211. 

Oondltion In restraint of redemption. — A stipulation in a 
mortgage-deed that the moi*tgaged property shall be redeemed only on 
thedemand of the mortgagee will not be enforced ; cf. Narayan v. Rowji 
(1884), Bom, P. J., 254; Sari v. Motiraw (1896), Bom. P. J., 420, 
where it was held that the mortgagor's light to redeem cannot be 
postponed beyond the time when the mortgagee can call in his money. 
Of course a covenant in a mortgage not to redeem at all is al».solutely 
void. East India Co. v. AtJcyns (1683), 1 Comyn., 348. 

Bxtinotion of equity of redemption. — The equity of redemp- 
tion may of course be extinguished hy the act of the parties and a 
conveyance or surrender of the equity of redemption by the mort- 
gagor will not be set aside simply on the ground of a misconception 
on the part of the mortgagor of his rights under the law. Vishnu 
V. Kashi (1886), 11 Bom,, 17i. See the subject discussed, pp, 228, 
ei seq.y ante. The relation between the mortgagor and mortgagee is 
not 80 far analogous to that between a trustee and cestui que trusty 
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as to preclude a purchase of the equity of redemption by the mort- 
gagee. The courts, however, will look upon the transaction with 
jealousy if called upon to scrutinise it. Mir Eusuff v. Powc7ja/ian 
(1910), H C. L, J., 639. Mere admissions by a mortgagor or an under- 
standing between him and the mortgagee that the mortgagef* has 
become the owner cannot destroy the equity of redemption, but tliis rule 
has no application where there lias been a transaction of purchase* by 
the mortgagee subsequent to, separate from and independi*nt of the 
mortgage. Hanmania v. Gopal (1909), 11 Bom., L. R., 1115. No 
possession short of the statutory period of 60 years nor any ac- 
quisecence of the mortgagors not amounting to a release of the e(|uity 
of redemption would be a bar or defence to a suit for redemption ; nor 
would a sale of the equity of redemption in inrUnm affect persons who 
were not parties to the proceedings or properly represented on Ihe 
record. Khiarajmal v. Daim (1904). 32 1. A., 23; 32 ( al., 296. As 
to extinction of the equity of redemption by order of c(uirl, see 
0. 34, r. 3 and r. 8, Civil Procedurt? Code. See also Vhaudhri Ahinvd 
V. Seth Raqlmhar (1905), 32 I. A., 229 ; 28 All., 1, wliere owing to the 


vis major of the mutiny, tlie decree for redemption could not be 
enforced and afresh suit was iield to be necessary in order to give 
effect to the rights of the parties. 

Mortgagee entitled to reasonable notice when. > Sci* p. 230> 
ante. See also Johnson v. Evans (1889), 61 L. T., 18. The drafting 
of this clause is not very arti.stic, but the meaning is sufficiently clear. 

Redemption by a person interested in a share only of the 
mortgaged property.— -See pp. 245 — 252, aw/c. Tlic proviso to the 
section only deals with one specific class of cases. Althongh the mort- 
gage security is entire and indivisible, and the general rule is that a 
mortgagee cannot be required at the instance of a purchaser of a part 
of the mortgaged premises to aj)portion his mortgage-debt, an ajipoi- 
tionment will be directed in exceptional cases, for instance*, wIkuc it is 
necessary for the benefit of one who has taken a part of the property 
under necessity or where by the conduct of the moitgugce tli<‘rc has 
been a break-up of the entire security. Debendra v. Mirza Abdul 
(1909), 10 C. L. J., 150. See also Mir Eusuff w Vanchavav (1910), 
11 C. L. J., 639. V. Hatan (1911) 8 A. L. J. 1092. Butt see 


V. Gena (1911), 14 C. L. J. 530. Jwfal v. Krdar (1912). 31 All. 606. 

But the integrity of the mortgage is not absolutely broken u]> Hf> as to 
enable the owners of the equity of redemption in the residue to re- 
deem their .shares piecemeal, 8ee, p. 252, anf^; but see Haniida v. 

Aimed (1909), 31 All., 335 : 6 A. L. J., 387. Where after an usufructuary up. 
mortgage of sir lauds the mortgagee had purchased the proprietary 
rights in the mortgaged property, the mortgagor becoming an ex-proprie- 
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tary tenant, the mortgagee was not permitted to cast the whole 
burden of the debt upon the ex-proprietary rights, he having 
himself broken up the integrity of his security. Chunni v. Sikishan 
(1911), 33 All., 434. Where the integrity of a mortgage fhas been 
broken up upon the purchase by the mortgagee of the share 
of one of his mortgagors, the riglit of redemption of each of the 
other mortgagors is limited to his share of the property ; Munshi v. 
Daulat (1906), 29 All., 262 ; and the mortgagee is bound to give credit 
only for that which his vendor would have been liable to pay and not 
the full value of the share purchased. MuUy v. Nandu (1908), 
12 C. W. N., 745 ; 8 C. L. J., 92. But the rule that a mortgagee may 
not be paid off piecemeal is also subject to other exceptions. See 
pp. 243 — 245, a77te. Thus where there is a clear expression of intention 
that the mortgagors shall have distinct interests in the mortgage, or 
where thc^ mortgagee has already allowed a partial redemption, the rule 
will not apply. See p. 244, mite. So wheie the mortgagee had trans- 
ferred a portion of tlie mortgaged property and the right of the mort- 
gagor to recover possession of that portion was barred by linntation, 
the mortgagor was allowed to redeem the portion in the possession of 
the mortgagee on payment of a rateable portion of the mortgage-debt. 
Husaivi v. Husain (1907), 29 All., 471. For an instance where 
redemption of a share was allowed, the defendant having refused to 
accept the offer to redeem the whole, see Jawaltir v. Baldeo (1907), 
6 C, L. J., 672 ; 12 C. W. N., 515 ; 10 (). V., 193. It has been held in 
Bombay that this section is an enabling enactment and does not 
compel a person to redeem his share only. Savolrant v. Raynchandra 
(1896), Bom., P. J.. 623. This, however, seems to be rather doubtful 
law. Be this as it may, a part-owner of the equity of redemption 
can redeem tlie whole estate, if the mortgagee does not object, and 
must do so if the mortgagee insist.s upon the payment of the entire 
debt. Chaudhuri Ahmed v. Seth Rayhuhar (1905), 32, I. A., 229 : 
28 All., 1, at p. 17 ; Yesu v. Kashiram (1890), Bom., P. J., 65. 

61. A mortgagor seeking to redeem any one mort- 
gage shall, in the absence of a contract to the contrary, 
be entitled to do so without paying any money due under 
any separate mortgage made by him, or by any person 
through whom he claims, on property other than that 
comprised in the jnortgage which he seeks to redeem. 

lUmtration, 

A, the owner of farms Z and F, mortgages 2/ to B for Rs. 1,000, A 
afterwards mortgages F to B lor Rs* 1,000, making no stipulation aa to any 
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additional charge on Z. A may institute a suit for the redemption of the 
mortgage on Z alone. 

Mortgt^gor, — Although the section speaks only of a mortgagor of 
seeking •to redeem, a puisne mortgagee claiming under him may moVTgaifee. 
also avail himself of it ; but the right to consolidate, where such 
right can be claimed against the mortgagor, will not, as against the 
puisne mortgagee or any other assignee of the mortgagor extend to 
mortgages created by the mortgagor subsequent to such puisne 
mortgage or assignment, at any rate in cases where the first mortgagee 
had notice of tlie puisne mortgage or assignment. See Hughes v. 

Britania, rf'c.. Society (1906), 2 Ch., 607. 

Contract to the contrary —The right to consolidate can onlv t’onsoiidation 
arise when all the mortgages wore originally made by the same mort- 
gagor. it is not enough tliatthe different equities of redemption have 
got into the same liands by assignment. Sharp v. Bickards (1909). 

1 Ch., 109. Tvv(» persons mortgaged certain property and then one 
(»f the mortgagors executed another mortgage comprising in part pro- 
perty subject to the prior mortgage and in part other property in 
favour of the same nuntgagees. ^'his latter mortgage contained a 
stipulation that the iMortgag(»r would redeem it before redeeming the 
prioi’ mortgage. Certain pro])erty cMUnprised in tlie first inortgug<‘, 
but not in the second, was sold and on the purchasers seeking to redeem 
the first mo -tgage alone, it was held that they were not precluded by 
the covenant in the sec«»nd mortgage from redeeming the first, (iavga 
V. Kirtaratli (1911), 33 All.. 393; 8 A. Ij. .1., 158. Three mortgages 
of the same property were given by the same mortgagor to difl'eient 
jaosons, the third mortgage also including other propertit^s. Tlie first 
mortgage only contained a right of consolidation. The second mort* 
gagee took transfers of the first and third mortgages, and it was held 
that the third mortgage could not be redeemed as against liim without 
also redeeming the first and second mortgages. Salmov. In re (1993), 

J K. B., 117. Where a person making an equitable mortgage signed a 
memorandum agreeing to execute a legal mortgage, at any time during 
the continuance of the security, with such powers and provisions and 
in such form as the mortgagee might require for further securing the 
principal and interest, it was held that this covenant was not intended 
to enlarge the subject-matter of the security and the mortgagee W'as 
not entitled to have a legal mortgage wdtli a clause consolidating a 
prior mortgage with it. Farmery, Pill (1902), 1 Ch. 954. Cf. Bird v. contmet. 
Wevn (1886), 33 Ch. D., 215. Where thei^ is no such contract, 
the mortgagor may redeem either estate in a foreclcjsure -action on 
payment only of the debt secured on it, the costs of the action 
being borne rateably. DeCaux v. Skipper (1886), 31 Ch. D., 636, 
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overruling Cluyham v. Andrews (1884), 27 Ch. D., 679. Under this 
section it is not clear whether in case of an express contract all the rules 
relating to consolidation of mortgages in the English law would 
apply. See pp. 403 — 405, mUe, Ci, Sundar v. Bholu (1808). 18 
A. W. N., 58. 

This section has reference to mortgages upon different properties 
and not to a case where the same property is the subject of both mort- 
gages. Bhartuv, Dalip 3 A. L. J., 672 ; see also Salmon, Irt re 

(1903), 1 K. B., 147. 

This section implies that if there are different mortgages in favour 
of the same person of the same property the mortgagor cannot seek to 
redeem any one mortgage without redeeming the other mortgages 
also. Balasubraniauiav. Sivaguru (1909), 21 M. L. .1., 562; Dorasami 
V. VenkaUi (1901), 25 Mad., 108 at p. 115 ; and where the mortgagor had 
expressly stipulated that he would not be entitled to redeem without 
paying off other debts due from him to the mortgagee and charged on 
the property covered by the mortgage, he w^ould not be permitted to 
redeem vvitljout paying off such other debts as well as the amount due 
on foot of his mortgage. Banjit v. Ramdhan (1909), 31 All., 482 ; 
6 .A. L. J., 654 ; Bhilcham v. Shankar (1909), 6 A. L. J., 255 ; Brijlal 
V. Bhawani (1910), 32 All., 651 ; 7 A. L. J., 821 ; See also notes under 
sec. 60 ante. 

For the civil law on the subject, see Kelleher, p. 177. 

62. In the case of an usufructuary mortgage, the 
mortgagor has a right to recover possession of the pro- 
perty- 

fa) where the mortgagee is authorized to pay himself 
the 7nortgage-mo7iey fro77i the rents and profits 
of the property, — whe7i such moriey is paid ; 

(b) whe7e the 7nortgagee is authorized to pay him- 
self from such re7its and profits the inte7’est 
of the principal 7no77ey, — ^when the term tif 
any), prescribed for the payment of the mort- 
gage-money has expired and the mortgagor 
pays or tienders to the mortgagee the principal 
money or deposits it in Court as hereinafter 
provided. 
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Recovery of poeeeesion of mortgaged property. — See pp. Recovery of 
231, 232, ante, Cf. Kmidan v. Tkakurlal (1897), 6 C\ P, L, K., 43 
Kdlu V. Lalji (1899), 11 C. P. L. R., 103.^ This section should be read wortirHp:or. 
with se<?. 60 ; but qtiare, whether a suit under it should be treated as 
an action to redeem or as an action of ejectment ? See Yates v. 

Uamhly (1742), 2 Atk., 360, 362. The onus lies on the plaintitf to show 
that the mortgagee in possession has been paid in full by receipt of 
the profits. Seep. 611, ante. For the old practice in such cases, see 
KitUyanx. Sheo Nmidini (1872), 18 W. R., 65; Period v. Brooghtvv 
(1873), 24 W. R., 275 ; disting. Boistub v. Huro (1871), 17 W. R., 

408. But see Azimut v. Jowahir (1870), 13 M. I. A., 404 ; and the 
other cases collected in Macpherson's Mortgage. 400-403. 

Clause (a). — This clause relates to a mortgage when the debt and 
interest subsist and are to be satisfied out of the usufruct, the term 
of the mortgage determining on such satisfaction. Keferencv uvder 
tStamp Act, 1879 (1883), 7 Mad., 203, 206. The mortgagor will be 
entitled to credit for the amount of unpaid hnqazari. See p. 568, 

(itite ; cf. Roujun v. Mazum, S. D. (1850), 205. 

Clause (b), — It tnay be noticed that the words “ or deposits it 
in (H)urt,’' &c., are either superfiuous or should have been also inserted 
in sec. 60. An usufructuary mortgagee will not be })recluded from 
claiming interest after the e-xpiration of the term for which the njort- 
gage was executed. Ahson v. Moorad, 8. D., N.-W. P. (1861), 518. 

For the practice while the usury laws were in force, see Unmiomau 

V. Eesliree,H. D., N.-W. P. (1844), 13 ; Unroodh v. Dunner, 8. D., N.- 

W. P. (1845), 390; Ranulmsw Byropershad, 8. D., N.-W. P. (1850), 

456. It may be noticed that this section does not apply where the 
rents are to be appropriated partly in lieu of interest and partly in 
payment of the principal money. 

63. Where mortgaged property in possession of 
the mortgagee has, during the continuance of tlie 
mortgage, received any accession, the mortgagor, upon 
redemption, shall, in the absence of a contract to the 
contrary, be entitled as against the mortgagee to such 
accession. 

Where such accession has been acquired at the ex- Accowion 
pense of the mortgagee, and is capaBle of separate pos- 
^ssion or enjo)rment without detriment to the principal - 

property, the mortgagor desiring to take the accession 
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AceoHHion to 
iri'trififa^ed ' 
property. 


Accession 
must be claim- 
ed in redemp- 
tion-suit. 


must pay to the mortgagee the expense of acquiring it. 
If such separate possession or enjoyment is not possible, 
the accession must be delivered with the property, the 
mortgagor being liable, in the case of an acquisition ne- 
cessary to preserve the property from destruction, forfeiture 
or sale, or made with his assent, to pay the proper cost 
thereof, as an addition to the principal money, at the 
same rate of interest. 

In the case last mentioned the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the acces- 
sion has been acquired at the expense of the mortgagee, 
the profits, if any, arising from the accession shall, in the 
absence of a contract to the contrary, be set off against 
interest, if any, payable on the money so expended. 

AooesBion to mortgaged property. — See pp. 254, 255, mrle. 
The section apparently makes no distinction in favour of acquisitions 
made by a mortgagee in possession, without availing himself of his 
rights as such, though it has been suggested that the mortgagor cannot 
claim any acquisition made by the mortgagee as a matter of right, 
except in the cases contemplated by sec. 90 of the Indian Trusts Act. 
Shepherd and Brown, page 276. The mortgagor, however, is clearly 
not bound to take the accession. But if he does take it, he must pay 
the expense of acquiring it, unless separate possession of such accession 
is not possible and the acquisition was neither necessary for the pi-e- 
servation of the mortgaged property nor made with the assent of the 
mortgagor. Thus, where a mortgagee in possession planted a grove 
without the consent of the mortgagor, which was not necessary for 
the preservation of the property and of which separate possession was 
not possible, it was held that the mortgagor was entitled to posses- 
sion of the grove unconditionally. Zubeda v. Sheocharan (1899). 
22 All., 83. But it seenjs that if the mortgagee of a share in a joint 
estate plants trees, the right to them would vest not in the mortgagor 
exclusively but in all the co-parceners. Bahadoor v. KorarnuU (1866), 
1 Agra, 281. . 

The mortgagor upon redemption, Ac. — The accretions should 
be claimed when the mortgagor seeks to redeem, and if he omits to do 
so, he may be precluded from bringing a fresh suit. Bakahiram v. 
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Darhu (1873), 10 Bom. H. C., a. c., 369. Disting. Ketki v. Dimi- 
batidhu (1909), 10 C. L. J. 83, where the moi-i gagee acquired the pro- 
perty treated as accretion after redemption. 

AoqRiEition necessary to preserve the property, Ac. See 

pp. 254, 255, 544 ante, see also sec. 72, post. Cf. Rahmatullah v. 
Yusuf (1912), 10 A. L. J. 124. 

Or made with his assent. — improvements may be allowed for, 
though the mortgagor gave no actual consent, if he did ru»t object 
while the works were in progress. (lansham v. Budha (No. 119 of 
1876 Civil), Punjab Digest, Column 362 ; cf. Manirmn v. Bapu^ Bom. 
P. J. (1881), p. 267. Disting. Santmo v. AMul, (1883) 3 A. W. N.. 
208. See the question discussed, pp. 550-556, ante. 

Benefit of improvements on sale of mortyayed property ~ 
For the right of the mortgagee to claim upon a sale the benefit t»f an 
increase in the value of the mortgaged premises owing to improve- 
ments made by him, see pp. 551, 552, ante, 

64. Where the mortgaged property is a lease for a 
term of years, and the mortgagee obtains a renewal of 
the lease, the mortgagor, upon redemption, shall, in the 
absence of a contract by him to the contrary, have the 
benefit of the new lease. 

Cf. 111. (d), sec. 3, Specific Relief Act. 

This section deals only with one kind of accessiojis and lays <lown 
a more stringent rule than sec. VK) <if the Indian Trusts Act, or tinit 
which obtains in the English law, according to which the renewed 
lease enures to the benefit of the nK)rtgagor, only wliere the* mortgagee 
obtains the renewal behind the back of the mortgagor, or wfiere there 
is a tenant right of renewal. See pp. 256-258, ante; cf, Ta.ster v. 
Marriott (1768), Amb., 668 ; Owen, v. Williantti (1773), Amb., 731; 
Rushworth^H case (1670), Freeni, 12 ; disting. Fitzfjerald v. Rainsjonl 
(1804), 1 Ba* & Be., 37, note. The mortgagor, of course, cannot have the 
benefit of the new lease without paying the money spent liy tfie mort- 
gagee in the renewal, which the latter may add to his secunty. Cf. 
sec. 72. The renewal of the lease or the making of a new settlement 
in the names of nominees of the mortgagee cannot alter tlie real 
title to the lands. Khiarajnwl v. Daim (1904), 32 1. A., 23 ; 32 
Cal., 296. Where Inam lands were confiscated while an usufructuary 
mortgagee was in possession who continued in fs>s.sessioa on payment 
of the assessment on the lands, the mortgagors were held entitled 
to redeem the mortgage. Ourhasappa v. Ran^o (1912), 14 Bom. L, 
R. 563. 


lieuuWRi (it 
mortxii»7erJ 
lease. 
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It should be noticed that leases for terms of j'ears determinable 
or not determinable with lives which may be renewed periodically on 
payment of fines or other conditions are unknown in this country, 
and even in England ecclesiastical and collegiate bodies have now 
almost wholly ceased to grant such leases. 

trao’h'bV**"" absence of a contract to the contrary, 

mortKaitor. mortgagor shall he deemed to contract with the 

mortgagee — 

(a) that the interest which the mortgagor professes 
to transfer to the mortgagee subsists, and 
that the mortgagor has power to transfer the 
same ; 

(b) that the mortgagor will defend, or if the mort- 

gagee be in possession of the mortgaged pro- 
perty, enable him to defend, the mortgagor’s 
title thereto ; 

(c) that the mortgagor will, so long as the mortgagee 

is not in possession of the mortgaged property, 
pay all pubUc charges accruing due in respect 
of the property : 

(d) and, where the mortgaged property is a lease for 

a. term of years, that the lent payable under 
the lease, the conditions contained therein, 
and the contracts binding on the lessee have 
been paid, performed and observed down to 
the commencement of the mortgage ; and 
that the mortgagor will, so long as the security 
exists and the mortgagee is not in possession 
of the mortgaged property, pay the rent 
reserved by the lease, or, if the lease be re- 
newed, the renewed lease, perform the condi- 
tions contained therein and observe the con- 
tracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by 
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leasoii' of the iion-pa3rment of the said rent 
or the non-performance or non-observance 
^ of the said conditions and contracts ; 

(e) and, where the mortgage is a second or subse- 
quent incumbrance on the property, that the 
mortgagor will pay the interest from time to 
time accruing due on each prior incumbrance 
as and when it becomes due, and will at the 
proper time discharge the principal money 
due on such prior incumbrance. 

Nothing in clause (c), or in clause (d), so far as it 
relates to the payment of future rent, applies in the case 
of an usufructuary mortgage. 

The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
mortgagee as such, and may be enforced by every person 
in ’^hom that interest is for the whole or any part thereof 
from time to time vested. 

That the interest which the mortgagor professes to cov^n&Qtifor 
transfer, etc.— <]Jf. section 7 (C) of the Conveyancing Act, 1881. See 
also p. 254, ante. For the remedy of the mortgagee if the covenant is 
broken, see the notes to section 68, 'post. It may be here noticed that 
a covenant for farther assurance will not, in the absence of anything 
to show the contrary, extend to enlarging the estate conveyed or to 
barring an interest in other persons than the grantor. Davis v. Tolls- 
mache (1856), 2 Jur. (x. s.), 1181 ; disting. Bankes v. Small (1887), 34 
Ch. D., 415, affd., 35 W. R. (Eng.), 765; see also Sugden, p. 468. A 
legal mortgagee of leaseholds is entitled in England to the custody 
of the lease. Stokes v. Stokes^ W. N. (1886), 184. Similarly a legal 
mortgagee of a freehold estate is entitled to the title*deeds ; and the 
mortgagee cannot be deprived of the right by a deposit of them by 
the mortgagor with his solicitor with a view to create a lien. Smith 
V. Chichester (1840), 4 Ir. Eq., 580. 

That the mortgagor will defend, Aco. — See p. 254, ante. It for quiet 
will be noticed that this clause, while opening oftt a wide field for liti- 
gation does not give the mortgagee any additional security, as he can 
sue the mortgagor for the mortgage-money under section 68, whenever 
he is wrongfully deprived of his security, 
a, LM 
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Fdr payment 
4>f public 
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For validity of 
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TtBt the martgMgor wUl eo long as the mortgagee is not 

in posseseloii, Ao.-r-This clause, unlike the next, does not imply any 
undertaking by the mortgagor that all public charges down to the 
commencement of the mortgage have been paid. It will also be noticed 
that public charges have not been defined in the Act. But they will 
undoubtedly include land-revenue and perhaps also cesses. Cf. section 
76, clause (c). It would seem that the covenant of the mortgagor 
will come to an end, if the equity of redemption is transferred to a 
third person. Baliris/ina v. Vishvanath (1894), 19 Bom., 628. The 
implied covenant on the part of the mortgagor, it has also been held, 
does not extend to the purchaser of the equity of redemption from 
the mortgagor, and there is no obligation on him to pay the public 
charges accruing due in respect of what he has purchased. Renga v. 
Onamprakaaa (1906), 30 Mad., 67. 

Where the mortgaged property is a lease for a term of 
years, ftc.— In this country, the mortgagee of a leasehold interest 
does not make himself liable to perform the covenants in the lease by 
simply accepting a mortgage of such interest. In England, where 
the law is otherwise, a mortgage of a leasehold generally takes the form 
tiot of an assignment of the whole term, but only of an under-lease. 
Bee p. 313, ante, and Macnaghten v. Mewa (1878), 3 C. L. R.,285. Cf. 
section 7 (D) Conveyancing Act, 1881, the language of which, like that 
of this clause, is appropriate only to a mortgage by assignment, and 
not to one by way of demise. The wording of the clause would also 
exclude mortgages of permanent tenures, the incidents of which will 
probably be regulated by the general rules of equity and good con- 
science. Where leasehold property is mortgaged, notice of the 


incumbrance should be given to the lessor as the mortgagee might 
in the absence of such notice run the risk of losing his security. 
Galbraith v. Cooper (1860), 8 H. L. Cas., 315 ; see also Chapter XIV, 
Bengal Tenancy Act. 

Consequsnee Where the mortgage Is a eeoond or aubeeqaent inoum- 

oovSnant^ brance, — It has been said that a breach of the covenant, specified 

in clause (e), would give the mortgagee an immediate right to recover 
the mortgage-money personally from the mortgagor. Singjee v. Tiru- 
vengadam (1889), 13 Mad., 192, But this seems to be somewhat doubt- 
ful, unless the mortgagee has been deprived of his security through 
the default of the mortgagor. It is surmised that only actual damages 
will be recoverable on a breach of the implied covenant, and nothing 
more. It may be noticed that the proviso in the penultimate para- 
graph of the section is not only out of place but absolutely inconsistent 
with the context. Under the provisions of this section a puisne mort- 
gagee who has obtained a decree for sale after redemption of prior 
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incumbratlcc^ and who has redeemed the prior incumbrances, is en- 
titled to a decree under O. 34, r. 6 of the Code of Civil Procedure, which 
corresponds to the repealed section 90 of the Act, in respect of the 
deficit dife Upon the prior incumbrances as well as in respect of the 
deficit due upon his own mortgage. Ali Jan v. Mariam (1908), 26 
All., 93. 

The benefit of the oontracte mentioned in this section covenimt u> 
shall be anne:sed, dec. — The last paragraph onlj’^ lays down the rule the 

that the benefit of the covenants specified in the section will run with 
the land. Cf. section 7 (/), cl. 6 of the Conveyancing Act, 1881, where 
the words ‘ in whom that estate or interest, &c.,* it has been said, 
mean in whom any part of the property is vested, for the whole estate 
or interest, in that part, of the implied covenantee. Hood and Challis, 
p. 35. For a recent case in which it was held that the benefit of the 
covenant ran with the business and was not limited to the original 
firm of mortgagees, see John Brothers ^ dc., Co. v. Holms (1900), 

1 Ch., 188. It should be noticed that as against an assignee, no 
plea can prevail which is only in the nature of a personal bar to the 
original covenantee. A covenant therefore ivhieh runs with the land 
may be invoked by a bond fide purchaser against a breach, though 
traceable to fraud on the part of the original covenantee. As pointed 
out by Bowen, L. J., the benefit of the covenants runs with the land ; 
but the burde r of the fraud does not. David v. Sabine (1893), 1 
Ch., 523, 541. 


66. A mortgagor in possession of the mortgaged Wa»u l y 

• Til 1 t n • ^ 1 - morUfOKor in 

property js not liable to the mortgagee for allowing tne poweion. 
property to deteriorate ; but he must not commit any act 
■which is destructive or permanently injurious thereto, 
if the security is insufficient or will be rendered insufficient 
by such act. 

Explanation . — A security is insufficient within the 
meaning of this section unless the value of the mortgaged 
property exceeds by one-third, or, if consisting of build- 
ings, exceeds by one-half, the amount for the time being 
due on the mortgage. 


Destruetive or permanently injuriooe thereto. — See pp. Beitraint of 

204, 205, ante ; cf. Vsborne v. Usborne (1660), Dick., 76. See also 
Blaney v. Mahon (1681), 2 Eq. Cas., Abr., 16, which pointo out when 
a mortgagor may be restrained from opening and workiiig mines. If 
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WberriDiaDc- the court is satisfied that the security is insufficient, it will interfere 
tion granted. ^ prevent waste by injunction at the instance of the mortgagee, and 
^ this may be done even after a decree for foreclosure. Thus in Goodman 

V. Kino (1816), 8 Beav., 379, where after a decree in a foreclesure-suit, 
a mortgagor in possession began to commit waste, he was restrained 
by injunction, though no injunction was prayed for by the bill. 
Underwood is regarded only as a crop, and an injunction will not be 
allowed to restrain the mortgagor from cutting it, even where the 
mortgagor is in prison for debt and the security is scanty, as it would 
amount to turning him out of possession. Humphreys v. Harrison 
(1820), 1 J. A W., 681. But if the mortgagor is a bankrupt, and there 
is no one to exercise control over the property, as for instance, where 
no assignee has been appointed, it seetns an injunction will not be re- 
fused* Hampton v. Hodges (1803), 8 Ves., 105, and see the reporter’s 
note. The right to claim an injunction belongs only to the mortgagee 
and may not be asserted by a mortgagor, who has conveyed the 
equity of redemption without taking from the purchaser any security 
as an indemnity against his bond on the ground that the land may 
not be sufficient to satisfy the mortgage. Kerr on Injunctions, p. 82, 
citing Brundey v. Fanning, 1 Johns. Ch. (Amer.), 500. An occupancy- 
tenant who has made an usufructuary mortgage of his holding and 
put the mortgagee in possession cannot during the subsistence of such 
mortgage relinquish his holding to the prejudice of the mortgagee. 
Chhote Lai v. Sheopal (1910), 33 All., 335. 

I 

Meaiur« of Damages recoverable by mortgagee for waste.— See pp^ 

ms^^aste. America the rule is settled that a mortgagee 

can only recover the amount by which his security is impaired, not, 
however, exceeding the amount of the injury ; whether the action ia 
against a stranger or the mortgagor or his assignee. In Massachu- 
setts, however, the mortgagee may recover the whole loss. This rule 
may perhaps be supported on technical grounds where the action is 
by a first mortgagee against a stranger ; but can hardly be defended 
when it is carried to the extent of allowing a mortgagee of the equity 
of redemption to recover the whole amount of the loss even against 
the mortgagor and his assignee. Sedgwick on Damages, section 73. As 
to a mortgagee’s right of suit for damages against a co-tenant of 
his mortgagor for cutting down and appropriating the trees pn 
the mortgaged property, see Aiyappa v. Kuppusami (1904), 28 
Mad., 208. 

■ . , • . ... 

Xnsui&elent seoorltgr.— See pp. 204, 205, ante. Cf. clause (e),. 
sectiou 20, Act II of 1882. In England the old distinction between land 
and houses/ which has been reproduced in the explanation to thi» 
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section, has been abrogated by the Trustee Act, 1888, the two* 
thirds rule being now equally applicable to both descriptions of 
property. 

Rights and LiabUities of Mortgagee. 

67. In the absence of a contract to the contrary, uigbt to 
the mortgagee has at any time after the mortgage-money 
has become payable to him, and before a decree has been 
made for the redemption of the mortgaged property, or 
the mortgage-money has been paid or deposited as here- 
inafter provided, a right to obtain from the Court an order 
that the mortgagor shall be absolutely debarred of his 
right to redeem the property, or an order that the pro- 
perty be sold. 

A suit to obtain an order that a mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to insti- 
tute a suit for foreclosure, or an usufructuary 
mortgagee as such to institute a suit for fore- 
closure or sale, or a mortgagee by conditional 
sale as such to institute a suit for sale ; or 

{h) to authorize a mortgagor who holds the mort- 
gagee’s rights as his trustee or legal repre- 
sentative, and who may sue for a sale of the 
property, to institute a suit for foreclosure ; 
or 

(c) to authorize the mortgagee of a railway, canal 

or other work in the maintenance of which 
the public are interested, to institute a suit 
for foreclosure or sale : or 

(d) to authorize a person interested in part only of 

the mortgage-money to institute a suit re- 
lating only to a corresponding part of the 
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Demand when 
neoei»ary. 


mortgaged property, unless the mortgageea 
have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

After the mortgage-money has become payable.— See pp. 

264-268, ante. Where a mortgage contains a covenant not to redeem 
for a fixed period, the mortgagee cannot foreclose before the expiration 
of the term. In re Honeys Estate (1870), Ir. R., 8 Eq., 65. The prin- 
cipal money becomes payable only when the payment becomes obli- 
gatory upon the mortgagor. Deraam v. Fwd (1900), 1 Ch., 142 ; and 
see in addition to the cases cited, pp. 264-268, ante ; Yeo v. Ahu (1900), 
27 I. A., 98 ; 27 Cal., 938. For a case in which a question arose whether 
the execution of a deed was not a condition precedent to the right of 
the niortgagee to realise his security, see Suhrahmania v. Krishna Ayyan 
(1899), 23 Mad., 137 ; 9 M. L. J., 368. 

Demand when necessary — See p. 265, ante. See also Netta v. 
Kumara (1897), 22 Mad., 20; Hanmant v. Bmvles (ISSi), 8 Bom., 561 ; 
disting. Perumal v. Alagiri (1896), 20 Mad., 245 ; cf. Ram Chunder v. 
Hemangini (1878), 4 Cal., 283 ; 3 C. L. R., 386. It should be noticed that 
where there is a condition for payment of a sum at a time and place 
certain, the condition is not broken by non-payment at the time unless 
the demand for payment is made at the specified place. Thorn v. City 
Rice, dc. (1889), 40 Ch. D., 357. Cf. Tewkeebury Gas Co., In re (1911), 
1 Ch., 279. When a simple mortgage does not prescribe any period 
within which the mprtgage-money should be paid, the mortgage is 
liable to be redeemed or foreclosed at any time after the date of the 
bond. No demand is necessary before the institution of a suit for 
sale or foreclosure. Tipparafur v. (1907), 17 M. L. J., 177. 

Right to realise mortgage to secure amount owing on 
account current. — See Berry v. Halifax., dc.y Co. (1901), 1 Ch., 188 ; 
(1900), W. N., 262. 

Right to realise debenture loans.— See p. 265, ante ; see also 
Wissner v. Levison and Steiner (1900), W. N., 152 ; Hooper v. Western., 
do. (1895), 68 L. T., 78. 

Right to realise security, if interest is not punctually 
paid.— See pp. 266, 267, ante ; see also In re Prendergast (1839), 2 Ir. 
Jur., 145. 


wtendebi Right to realise mortgage securing payment by instal- 
wtuiments. or Only porUon of debt with provision that total sum 

shall be recoverable on any default.— See p. 452, an^e. See also 
Ford V. Chesterfield (1864), 19 Beav., 428 ; Wallingford v. MtUua I 
Society (1880), 5 App, Cas., 686 ; Sterne v. Beck (1863), 1 DeG. J. k S., 
595 ; cf. Cochrane^ Ex parte (1876), 48 L. J., Bk., 31, where the deed 



767 


S. 67.] TRANSFER OF PI^FERTT. 

provided that the whole sum would be due if the mortgagor should 
become a liquidating debtor or bankrupt ; dieting. Carroll v. Connor 
(1847), 11 Ir. Eq., 200, where the rights of third parties were 
concerned. 

Right to realize seouritar where a lender ia oonatituted a 
troatee and receiver of the rents and profits.— See Falta v. 

Vira (1876), 1 Mad., 228. 

Waiver of deflanlt by mortgagee.— See p. 266n., ante ; cf. Waiver oi 

Stanhope v. Manners (1760), 2 Eden, 197; disting. /n re TO^ortgagee, 

Estate (1864), 14 Ir. Ch., 347, where the court was also of opinion that, 
under the circumstances, there w'as no default in the payment of inter- 
est. The particular acts relied upon to establish a waiver should be 
distinctly alleged ; general charges or averments not being enough. 

It should also be noticed that a party will not be bound to prove a 
formal tender, if it appears, that it wotild have been a mere form as 
the creditor would have refused to accept the money. Hvnter v. 

Da^iiel (1845), 4 Hare, 420, 433. 

Before a decree has been made for redemption. — This 
shows that the mere institution of an action for redemption will not 
operate as a bar to foreclosure. 

Or the mortgage-money has been paid or deposited as 
hereinafter provided. — See secs. 83 and 84, post. It seems that necosaary. 
the mortgagee’s right will not be taken away, unless notice to him or 
knowledge on his part of the deposit is established. Sitarama v. 

Venkatra (1888), 11 Mad,, 371. Dr. Stokes suggests that a tender 
should also be a complete answ'er to a suit for foreclosure or 
sale. Anglo-Indian Codes, Vol. 1, p. 780. But see Bank of Neto 
South Wales v. O'Comtor (1889), 14 App. Cas., 273 ; Satyabadi v. 

Harabati (1907), 34 Cal., 223 ; Rukhminibai v. Vankalesh (1907), 31 
Bom., 527 ; see however Riigad v. Satnarain (1904), 27 All., 178. 

Joint mortgagees. — It has been held that one of two co-mort- 
gagees can sue for recovery of his share of the mortgage-money implead- 
ing his co-mortgagee as defendant if he should be unwilling to join him 
as plaintiff. Atchamma v. Subbarayudu (1903), 15 M. L. J., 496. 

Suit for forecioBure. — The power to foreclose attached by the What b a 
law to a mortgage cannot be taken away merely by reason of a statu- fUJectoaura. 
tory provision that the mortgagee shall hold the security for the 
purpose of re-imbursement only and not for profit.” Bank of New 
South Wales v. Campbell (1886), 11 A. C„ 192. It would seem that 
in England though a mortgage by way of trust tor sale cannot be fore- 
closed, if the mortgagor brings an action for redemption which is 
dism i ssed, the dismissal will operate as a foreclosure. In re Alison ( 1879), 

11 Ch D., 284, 293. For a case in which it was held that neither a 
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decree for foreclosure nor sale could be made, see Stamford^ de. v. 
SaU (1862), 4 DeO. F. A J., 310. 

RsBisdiM Mothlnir in this motion shall bo deemed to authorize a 

ckim zlmide mortgaffm ae auoh, 6tc. — Where a simple mortgagee obtained 

possession of the mortgaged property instead of a judicial sale, it was 
held that the decree did not work foreclosure, and that the possession 
obtained thereunder was merely that of a mortgagee which involved 
liability to account and to be redeemed. Papamma v, Vira Pratapa 
(1896), 23 L A., 32; 19 Mad., 249. A simple mortgagee is entitled 
to a decree for sale as a matter of course, notwithstanding that under 
the terms of the mortgage-bond he has the option on the mortgagor’s 
default in pa}mient of interest to take possession and to enjoy the 
profits as under an usufructuary mortgage. Lingam Krishna v. Pma- 
pati (1911), 13 C. L. J. 584 ; 15 C. W. N., 441. But there can, 
of course, be no decree for sale where only the profits and not the 
land itself are pledged to the creditor. Ganga v. Kusyari (1878), 
1 A11.,61L 

JUntdlM of An ttzuftmotuary mortgagee cannot as such bring a suit for 
foreclosure or sale. See pp. 93, 269, ante ; cf. Sadashiv v. Vyankatrao 
(1895), 20 Bom., 296 ; Teivaree v. Kassee (1863), W. R., F. B., 79 ; 
Ouiam v. Mehtab (No. 57 of 1873, Civil), Punjab Record ; Madho v. 
Debidyal (1891), 11 A. W. N.^ 168. At any rate, the mortgagee 
cannot institute any such suit, if his possession has not been disturb- 
ed. See pp. 269, 270, arUe ; cf. Vmraov, Collector of Moradabad, 
N.-W. P., S. D. (1859), p. 13 ; Ganesh v. Deedar, 5 N.-W. P. (1873), 128. 
But a sale may be allowed, if the mortgage is not purely usufructuaiy. 
A deed of mortgage with possession providing that the mortgagee is 
to enjoy the profits in lieu of interest for ten years and is to be 
redeemed on the expiration of the term by payment of the mort- 
gage-money ci’eates a purely usufructuai'y mortgage. Manilal v. 
Motibhai (1911), 35 Bom., 288. And a mere pi-ovision in an usufruc- 
tuary mortgage for redemption upon payment of the principal after the 
expiry of a certain term would not entitle the mortgagee to bring a 
suit for sale on such mortgage. Khunni v. Jlfadan*(1909), 31 All., 
318. But where the mortgage-debt is made payable within a fixed 
period, the mortgage is not purely an usufructuary mortgage and 

Where mort- an order for sale may be made after the debt has become payable. 

Zlottofnftfeif V. iTmAwa (1910), 34 Bom., 462; 12 Bom. L. R., 491; 

teery. dieting. Krishna v. Hart (1908), 10 Bom. L. R., 616 ; see also 
Parasharam v. PuUaflrao (1909), 34 Bom., 128. For a somewhat 
peculiar case where an usufructuary mortgagee who had no right to 
sue for the mortgage-money, but had obtained a decree against the 
mortgagor on a claim independent of the mortgage and attached in 
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•xeontion ibe interest of the mortgagor in the mortgaged properties, wh*n wK-h 
was held entitled to bring a suit for sale of the properties free from 
hi6 mortgage under the provisions of the repealed section 99, and mIo. 
to have Aie proceeds of sale applied first to the discharge of all mort* 
gages on the properties and then towards the satisfaction of bis claim 
under the attachment, see Gcbiiida v. Naraiu (1906), 29 Mad., 424 ; 16 
M. L. J., 286. An usufructuary mortgagee holding a subsequent simple 
mortgage on the same property may obtain a decree for sale under the 
latter mortgage either free of or subject to the usufructuary mortgage. 
Rengaaami y. Subbaraya (1907), 30 Mad., 408 ; Radhakrishm v. Mut/iu 
(1908), 31 Mad., 530 ; IBM. L. J., 564. But in a case in the Allahabad 
High Court the mortgagee was given a simple money-decree for the 
amount due under the usufructuary mortgage and a decree for sale 
on the simple mortgage. Azundad v. Ghamam (1904), 1 A. L. J., 20. 

See also pp. 594, 595 ante. An usufructuary mortgagee is competent 
to sue for sale of the mortgaged property on failing to get possession, 
where there is a covenant that on such an event the mortgage -money 
could be recovered from the mortgaged property. Narpat v. Ram 
(1908), 30 All., 162; 5 A. L. J., 130; see pp. 94, 269, anie ; cf. 

Jagiil V. Ram (1886), 6 A. W, N., 212; Vhandar v. Subhkaram 
(1887), 7 A. W. N., 119; Vmrao v. Valiidlah (1888), 8 A. W. N., 

171; Ram v. Nohar (1881), 1 A. W. N., 63, and the cases cited 
there ; and it has been held in some cases that unless the terms 
of the instrument excluded such a construction, the security 
should be presumed to be an ordinary moi-tgage entitling the lender 
to the usual remedies of a mortgagee. See p. 269, ante ; cf. Jortin 
V. The South Eastern, &c., Co, (1854), 6 DeG. M. & G. 270 ; dieting. 

Taylor v. Emerson (1843), 6 Ir. Eq., 224 ; see also Jafar v. Ranjit 
(1898), 21 All., 4. It has been held by the Madras High Court that 
where a mortgage comprising several properties is usufructuary with 
regard to some and simple with regard to the rest, it is competent 
to the mortgagee to bring all the mortgaged properties to sale, and 
it is not open to him to split the mortgage and apply for the sale of 
the hypothecated properties alone. Nanu v. Raman (1892), 16 
Mad., 335. It was also held in this case that an usufructuary mort- 
gagee, who sues the mortgagor for the rent of the mortgaged premises, 
but is unable to obtain satisfaction, may bring a suit for interest 
against the mortgagor, including the amount w^hich had been previously 
claimed by him as rent. For the right of a mortgagee to sue for 
sale under Bombay Regulation V of 1827, see* Sidheswar v. Babaji 
(1899), 23 Bom., 781 ; Parasharam v. PiUtajirao (1999), 34 Bom., 

128 ; disting. Sadashib v. Vyankatrao (1895), 20 Botn., 296 ; 

Yashvant v. VitAal (1895), 21 Bom., 267. 



770 


tAXr OF HOBTQAOB. 


[I. 68. 


Mortgagee 
bolding 
several idort- 


Jternedies of 

•ub-mort' 

gagee. 


Romediea in 

particular 

caaea. 


Eight to sue 
for mortgage- 
mono}. 


Wli0r6 80ir0Ml sioptMEMM ."— ^60 pp. 593*595 > cfU^, Wheu- b 
mortgagee holds several mortgages on the same property a suit on the 
prior mortgages for sale of the property is maintainable if he does not 
in such suit pray for the sale of the property subject to the hsiter mort- 
gage which has not been sued upon. Gobinda v. Harihar (1910), 14 
C. W. N., 1063 ; 13 C. L. J., 21. But it is not competent to a holder 
of two mortgages to maintain a suit for sale on the later mortgage of 
the property subject to the prior mortgage. Keshavram v. Rarichhod’ 
(1906), 7 Bom. L. E., 811. Nor can he sell the property for a prior 
mortgage subject to the puisne incumbrances. Godh v. Sakla (1907), 
4 A. L. J., 263. 

Sab'»mortgaM00’8 remedUea. — See p. 264, ante. A sub-mortgagee 
is entitled to bring a suit against his mortgagor and to realise his dues 
on his mortgage by sale or foreclosure. He may also frame his suit in 
such a way as to enforce the original mortgage against the mortgagor of 
his mortgagor. Bamt v. Durga (1909), 9 C. L. J., 429 ; Zaki v. Deonath 
(1909), 10 C. L. J., 470 ; Alikjan v. Ramharan (1910), 12 C. L. J., 357. 
A sub-mortgagee ’s rights cannot be affected by transactions between 
the original mortgagee and the mortgagor after notice 6f the sub- 
mortgage. Narayana v. Raghavamrnal (1907), 18 M. L. J., 462. 

Olaiuies (b) and (o). — See pp. 271, 272, ante. Both these clauses 
are based on the practice of the English Court of Chancery. Clause (b) 
assumes that the rights of the parties are best worked out by a decree 
for sale, and not by a decree for foreclosure ; while clause (c) is founded 
upon the inconvenience which would be suffered by the public gene- 
rally, if undertakings of the character mentioned in it were liable to 
be foreclosed or sold. In such cases, the proper course for the mort- 
gagee is to apply for the appointment of a receiver. Cf. Marshall v. 
Souths dc., Co. (1895), 2 Ch., 36, overruling Bartlett v. West^ dc., Co, 
(1893), 3 Ch., 437 ; (1894), 2 Ch., 286 ; sci^ also In re Berne, dc., Co. 
(1878), 10 Ch. D., 42 ; Pegge v. Neath, dc.. Tramways Co. (1895), 2 
Ch., 608. But a receiver will not be appointed of a railway which has 
been commenced but not completed. In re Knott End Railvoay (1901), 
2 Ch., 8; Cf. In re Birmingham, dc., Co. (1881), 18 Ch. D., 155. 

A person interested in part only of the mortgage-money.— 
It will be noticed that the exception in clause (d) does not cover all 
the cases which should have been provided for. See p. 276, ante. See 
also Rashid^un-nissa v. Muhammad (1912). 34 All., 474. 

68. The mortgagee has a right to sue the mortgagor 
for the mortgage-money in the following cases only : — 
(a) where the mortgagor binds himself to repay the 
same ; 
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(6) where the mortgagee is deprived of the whole 
or part of his security by or in consequence of 
, the wrongful act or default of the mortgagor ; 

(c) where, the mortgagee being entitled to possession 
of the property, the mortgagor fails to deliver 
the same to him, or to secure the possession 
thereof to him without disturbance by the 
mortgagor or any other person. 

Where, by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged 
property has been wholly or partially destroyed, or the 
security is rendered insufficient as defined in section 66, 
the mortgagee may require the mortgagor to give him 
within a reasonable time another sufficient security for 
his debt, and, if the mortgagor fails so to do, may sue him 
for the mortgage-money. 

RIsht to sue the mortgaflror for the mortgage-money. — *'■» 

. , 1 r I - . ^ for tho niort- 

The section provides only tor a personal rtonedy against the rnort- go go-money, 
gagor and does not give the mortgagee the right to sue for the sale of 
the property, at any rate, w here there is no covenant to pay. Aruna- 
chalam v. Ayyavayyan (1897), 21 Mad., 476. For instance, it does not 
by implication give a right to an usufructuary mortgagee to sue for 
the sale of the mortgaged property ; the provisions of this section being 
controlled by those of sec. 67. Cf. Aklntr v. Ameeroonimi (1869), 11 
W. R., 225. The mortgagee, however, is not bound to sue for his 
money. Thus, in one case where the second mortgagee had been 
dispossessed at the suit of the 6rst mortgagee and the mortgagor re- 
entered upon the land when the latter was paid off, it was held that 
such entry gave a cause of action to the second mortgagee, who was 
entitled to resume possession of the mortgaged land ; but the mort- 
gagee’s claim for interest upon the mortgage-money, during the period 
of dispossession, was not allowed. Narain v. Shimbkoo (1876), 4 I. 

A., 15 ; 1 All., 325. Cf. Linga v. Samaran (1893), 17 Mad., 469. 

Where the mortgagee has the option to surrender the mortgaged pro- 
perty and claim immediate payment from the surplus sale-proceeds 
in the event of a sale of the estate, the purchft^c money cannot be 
withdrawn by the mortgagor without previous ^otice to the mortgagee. 

Bhooban v. Anundo (1874), 22 W. R., 47, / 
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Whore the mortgegor binde himeelf to repay the eame.— 

In a simple mortgage, as well as in an English mortgage, the mort- 
gagor is personally liable to repay; and the agreement need not 
necessarily be express. Pp. 77-80, awfe. AhbaJck^ v. KinJitanitna 
(1906), 29 Mad., 491 ; Parbati v. Gobifida (1906), 4 C. L. J., 246 ; Ram 
Kiaeore v. Smajd&o (1908), 9 C. L. J., 5 ; 13 C. W. N., 138 ; Jain^i v. 
Charidar (1908), 30 AH., 388. A promise to repay the mortgage-money 
carries with it a personal obligation where there is no covenant that it 
should be realised from the mortgaged property alone. Bhagwan 
V. Parmeshwari (1896), 5 C. L. J., 287. Every loan implies a promise 
to repay and creates a personal obligation. Kerr v. Ruxton (1906), 
4 C. L. J., 510; Ghasiram v. Raja (1907), 6 C. L. J., 639. See also 
Wahid^un^nissa v. GcbardJtan (1900), 22 AIL, 453, 461. A stipulation that 
if the debt be not paid off by the sale of the hypothecated properties, the 
mortgagee will be able to sell other properties of the mortgagor does 
not imply that the remedy against the person and other properties 
is postponed to that against the mortgaged properties. Benoy v. 
Debendra (1911), 15 C. W. N., 722. In an usufructuary mortgage if 
there is a covenant to repay the sum advanced, it is not a pure usu- 
fructuary mortgage and the mortgagee is entitled to sue the mortgagor 
for the mortgage-money. Pargan v. Mahatam (1907), 6 C. L. J., 143 ; 
Narpat v. Ram (1908), 30 AIL, 162 ; 5 A. L. J., 130. See also Madho 

V. Devi (1891), 11 A. W. N., 168; Probhakar v. Davlatrav (1876), Bom. 
P. J., 120; cf. Balabhai v. 6?o6em/ (1896), Bom. P. J., 310, where the 
words Angudhar in a san mortgage were held to amount to a personal 
covenant; disting. Gopala v. Arana (1892), 15 Mad., 304; Munoo v. 
Reel Bhooban (1866), 6 W. R., 283 ; Venkata v. Venkata (1874), 23 

W. R., 91. Also compare Chennapatnam v. TadakamaRa (1903), 
27 Mad., 86, where it was intended to relieve the obligors from any 
personal responsibility in respect of intert^st. For an instance of per- 
sonal covenant to pay interest on the mortgage-money, see Madappa 
V. Ramkrkhna (1911), 35 Bom., 327; 15 C. W. N., 962. See 
also Chintaman v. Diilari (1910), 33 All., 107, where the interest was 
held realisable as well from the mortgaged property as from the mort- 
gagor personally, if not realised out of the profits. The personal liabi- 
lity of the mortgagor wifi subsist, though he has assigned his equity 
of redemption to a third person ; and the latter does not by merely 
taking an assignment of the equity of redemption make himself per- 
sonally liable ; see pp. 280, 281, ante. Nor does a purchaser of the 
equity of redemption* make himself personally liable by retaining in 
his hands a part of the purchase-money and expressly or impliedly 
agreeing to pay the as^unt to the mortgagee,* Jamna v. RatMviar 
(1911), 39 I. A., 7; 34 All,, 63. Cf. In re Errington (1894), I Q. B , 
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11. But iu the abseuce of any express or implied contract to the 
contrary the purchaser of an equity cf redemption is under an implied 
obligation to indemnify the vendor agamst the mortgage-debt. MiUg 
V. United, Vkc., BonX; (1912), 1 Ch., 231. See also Ram v. Sheodeni 
(1912), 16 C. W. N., 1(M0. 

Whare the mortcageela deprived of the whole or part, co»~qoM» 
of the seoarlty, fto.— See pp. 277, 278, ante. Where land in the “Jt or’dJhmlt 
possession of an usufnictuarj' mortgagee who was bound to pay a fixed of mortlpl^. 
rent for it to the mortgagor, the rest of the rent and profits being taken 
by him in lieu of interest, was acquired for public purposes and the 
compensation money was taken away by the mortgagor, it was held 
that the latter was liable in damages to the mortgagee, the measure of 
which was the interest which might have been obtained by him. 

Raja^hah^ v. Antaji (1895), Bom. P. J., 537. For the meaning of the 
word ‘ de^ult ’ see Gopahsami v. ArvnacheUa (1892), 15 Mad., 304 ; 

Ganesh v. Sujhari (1887), 10 All., 47. And it has been laid down 
broadly in pne case that the breach of any of the obligations imposed wb«t i« 
on the mortgagor by sec. 65 would amount to wrongful default. 

Singhjee v. Tiruvengadam (1889), 13 Mad.. 192 ; cf. Hira v. Ghasilu * *” 

(1894), 16 All., 318. Where on the execution of an usufructuary mort- 
gage the mortgagor fraudulently suppressed the fact that there was 
outstanding against the mortgaged property, a decree for sale on a 
prior mortgage, the mortgagee was held entitled to sue the mortgagor 
for the -mortgage-money when the decree was put into execution. 
Ahmad-id-laA v. Salar (1905), 27 All., 488; 2 A. L. J., 241. Where 
the owner of properties after having mortgaged them under an 
unregistered deed sells them for valuable consideration by a registered 
deed to a purchaser without notice of the mortgage, the mortgagee 
is entitled to sue the mortgagor for the mortgage-money. 

Appasami v. Virappa (1906), 29 Mad., 362. Of course, if the security 
has been lost owing to the default of the mortgagee himself, he cannot 
sue for the mortgage-money. Jamnadas v. Baimuli (1879), Bom. 

P. J., 487. 

' Waiver by mortgagee.— See Lachman v. BaUeo (1883), 

3 A. .W. N., 91. When the mortgagees allowed the mortgagor to right by mort- 
retain possession of part of the mortgaged property without objection *****' 

• and made no claim in respect of the stipulation for interest in the mort- 
gage-deed, his claim for interest on the mortgagor seeking for redemp- 
.tion was held to be barred by acquiescence. Jhunku v. Chhotkan 
(1909), 31 All., 325 ; 6 A. L. J., 247. Cf. Lachman v. Baldeo (1902), 

*29 I. A., 148; 24 AU., 521 ; Kiehun v. Ganga (1904), 27 All., 313. 

The mortgagee is bound to allow the mortgagors reasonable time to 
give him sufficient security for his debt, if the security is rendered 
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insufficient. But wbere the mortgagor paid no heed to the mort 
gagee’s demand and the mortgagee waited for more than six years 
to bring his suit for the mortgage-money, the delay under the 
circumstance was not held reasonable and the suit was 'held to be 
barred. Bhawani v. Jang (1910), 7 A. L. J., 391. 

Covaoant for WliGM tliG mortgagee being entitled to poeseselon, *c. — 
See pp. 278-280, ante. Cf. Markham v. Paget (1908), 1 Ch. 697, as to 
liowfar« whether an implied covenant lor quiet enjoyment extends to persons 
claiming by title paramount. See also Balafi v. Daji (1884), Bom, 
P. J., 69, a case of eviction under a paramount title. Disting. 
Khusali V. Makundi (1882), 2 A. W. N., 99. But see Hita v. 
Ohasitu (1894), 16 AIL, 318, in which it has been held that the 
language is wide enough to embrace failure by Ihe mortgagor to 
secure possession at any time during the continuance of the 
mortgage. See also Pargan v. Mahatam (1907), 6 C. L. J., 143. 
An usufructuary mortgagee can bring a suit for the mortgage-money 
on dispossession of the land given in lieu of interest, by a co-sharer 
of the mortgagor who obtained the same on partition, and is not 
precluded from so doing by section 99 of the Estates Partition 
Act (V of 1907, B.C.); Talik v. Jalal (1909), 11 C. L. J., 136. 
Even where by the terms of the deed the mortgagor is not bound 
to take an active part in delivering possession, he will be personally 
liable, if he prevents the mortgagee from entering upon the mortgaged 
property, Linga v, Sama (1894), 17 Mad., 469 ; 4 M. L: J., 143. 

^ But where it is agreed that the mortgagee shall retain possession for 

a fixed period to satisfy his debt, he is not entitled to bring an 
action under this section, though he may sue the mortgagor for 
damages. Visvalinga v. PdUiniappa (1897), 21 Mad., 1. Nor can a 
mortgagee bring a Suit to recover his money within the term of the 
mortgage, simply on account of a deffciency in the assets. Shea 
Shunker v. Bagehi, N-W. P,, S. D. (1861), p. 412* It may be noticed 
that before the Transfer of Property Act, if the mortgagee was 
dispossessed from merely a part of the property, he could only recover 
a proportionate part of the mortgage-debt. See p. 277n, ante, 
vfhete MOQ. Where by any oauee other then the wronyfcd act, fto. — 
See p. 279, ante ; cf. Bam Jewan v. Jagamath (1897), 25 Cal., 450. 
There may be physical destaructioo of the property by accident either ‘ 
wholly or in part so as to render the security insufficient, or depr^ 
ciation in value without any physical destruction or deterioration. 
Where, however, thh security merely assumes a new shape, as for 
instance where the property is compulsorily sold and the lien is 
transferred to the sale-proceeds, this rule does not apply ; see p. 277, 
ante. See also notes to sctc. 73, poH. 
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MoMCur* of dunacea. — The word ‘mortgage-money’ has not here Ufwure of 
apparently the same meaning as in sec. 58, svpra. But damages in 
the nature of interest may be allowed under this section. Linga v. 

Sama (1893), 17 Mad., 469 ; 4 M. L. J., 143 ; cf. Mahesh v. Chanharja 
(1882), 2 A. W. N., 31. But both interest and mesne profits for the 
unexpired portion of the term of the mortgage cannot be allowed. 

Kkerodhar v. DooUe (1873), 19 W. R., 424. In England the measure 
of damages in case of breach of a covenant for title is the original 
debt ; per Patteson, J., in Toppin v. Field (1843), 4 Q. B., 395. But 
see Sayef v. Mahamed (1867), 7 W. R., 196 ; see also p. 280, ante. 

Where a mortgage-deed provided that, in the event of possession not 
being given, the creditor might treat the money as immediately due 
and recover it at once with interest at a higher rate, it was held that 
if the mortgagee took no steps to obtain possession of the land, he 
should be deemed to have waived the benefit of the provision for the 
higher rate of interest. Ganga v. Lachman (1886), 8 All., 194. The 
mortgagee can recover the costs of an abortive action for foreclosure. 

Bhugwan v. Gobind (1882), 9 Cal., 234 ; Rasmoney v. Jllahee, S. D. A., 

1864, p. 573 ; cf. Baron v. Bennett (1818), 2 Moll., 459. 

Liability of purchaser of equity of redemption with 
notice of mortgagor ousting mortgagee.— See p. 280, ante ; cf. 

Malabar Co. v. Dayaram (1875), Bom. P. J., 583. 

When limitation may be set up as a defence — r/fntc/faftdLimiutioi.. 

V. Ahmed (1898), 21 Mad., 242 : Ramjewan v. Jagarnath (1897), 25 
Cal., 450. A suit under this section may not be barred although the 
period for enforcing a personal covenant in the deed may have expired. 

Appasami v. Virappa (1906), 29 Mad., 362 ; disting. Sawaba v. 

Abaji (1889), 11 Bom., 475; Balaji v. Daji (1884), Bom. P. J., 69; 

Golam V. Soghra (1876), 24 W. R., 426, not decided tinder the Transfer 
of Property Act; cf. Vmesh v. Mathur (1895 ), 28 Cal., 246, where a 
question arose under the Succession Certificate Act. 

69. A power conferred by the mortgage-deed on I’owor of mie 
the mortgagee, or on any person on his behalf, to sell or 
concur in selling, in default of payment of the mortgage- 
money, the mortgaged property, or any part thereof, 
without the intervention of the Court, is valid in the fol- 
lowing cases ‘and in no others’, namely ; — 

(a) where the mortgage is an English mortgage, and 
neither the mortgagor nor the mortgagee is a 


i These woixls were inserted by Act III of 1885. 
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Hindu, Muhammadan or Buddhist 'or a 
member of any other race, sect, tribe or class 
from time to time specified in this bphalf by 
the Local Government, with the previous 
sanction of the Govemor-Gteneral in Council, 
in the local official Gazette* ; 

(6) where the mortgagee is the Secretary of State for 
India in Council ; 

(c) where the mortgaged property or any part thereof 
is situate within the towns of Calcutta, Madras, 
Bombay, Karachi, ’[Rangoon, Moulmein, 
Bassein or Akyab]. 

But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the prin- 

cipal money has been served on the mortgagor, 
or on one of several mortgagors, and default 
has been made in payment of the principal 

• money, or of part thereof, for three months 
after such service ; or 

(2) some interest under the mortgage amounting at 

least to five hundred rupees is in arrear and 
unpaid for three months after becoming due. 

When a sale has been made in professed exercise of 
such a power, the title of the purchaser shall not be im- 
peachable on the ground that no case had arisen to au- 
thorize the sale, or that due notice was not given, or that 
the power was otherwise improperly or irregularly exer- 
cised ; but any person damnified by an unauthorized or 
improper or irregular exercise of the power shall have his 
remedy in damages against the person exercising the 
power. 

<^1 These words wore inserted by for the words ** or Kengoon ** by Aot 
Act 111 of 1885, B. 6. Tl of 1904. s. 4. 

* These words • were substitiited 
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The money which is received by the mortgagee, aris- 
ing from the sale, after discharge of prior incumbrances, 
if any, which the sale is not made subject, or after pay- 
ment into Court under section 57 of a sum to meet any 
prior incumbrance, shall, in the absence of a contract to 
the contrary, be held by him in trust to be applied by him, 
first, in payment of all costs, charges and expenses pro- 
perly incurred by him as' incident to the sale or any 
attempted sale ; and, secondly, in discharge of the mort- 
gage-money and costs and other money, if any, due under 
the mortgage ; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged 
property or authorized to give receipts for the proceeds 
of the sale thereof. 

Nothing in the former part of this section applies to 
powers conferred before this Act conies into force. 

The powers and provisions contained in sections 
6 to 19 (both inclusive) of the Trustees’ and Mortgagees’ 

Powers Act, 1866, shall be deemed to apply to English 
mortgages, wherever in British India the mortgaged pro- 
perty may be situate, when neither the mortgagor nor the 
mortgagee is a Hindu, Muhammadan or Buddhist 'or 
a member of any other race, sect, tribe or class from time 
to time specified in this behalf by the Local Government, 
with the previous sanction of the Governor-General in 
Council, in the local official Gazette. 

A power, Ac,, to sell. — A power of sale in a mortcace-deed ia Cowor of <(.!• 
notliiDg but an authority to defeat the equity ol redemption. See fiecd*.. 

In re Harwood (1887), 35 Ch. D., 470 ; In re Morretti (1886), 18 Q. B. 

D., 222. But the mortgagee can convey the property only for such 
estate and interest therein as is the subject of the mortgage. Cf. sec. 

21 (1), Conveyancing Act, 1881 ; and see In re Ilodson and Howes' 

ContraU (1887), 35 Ch. D., 668. A power of sale does not affect the 
ordinary right of a mortgagee to foreclose the mortgage. Goburdhtm 

t These words were inserted by Act III ot 186o, a 5* 

O, LM 


50 
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* * V. Sowjiiun (1874), 23 W. R., 84 ; Perry v. Kear^ (1837), 6 L. J. (n. s.), 

Ch., 67 ; V/aynje v. UarOmm (1851), 9 Hare, 62. But the absence of 
any provision similar to that contained in sec. 21 (5) of the Conveyance 
h 9 of^ieT. ing Act, 1881, is likely to give rise to controversy. A sate by the 
mortgagee in order to pass an indefeasible estate must be in, pursu* 
ance of the power to sell. Domett v. Wise (1865), 3 W. R., 157. But 
a covenant by the mortgagor that he will join in the sale is for the 
benefit of the mortgagee only, and not of the purchaser who is not 
entitled to claim such concurrence by virtue of the covenant. Coder 
V Morgan (1811), 18 Ves., 344, 346n; Alexa^ider v. Crosbie (1844), 
1 J. & L., 666, 670 ; GtUteridge v. Fletcher (1865), 12 L. T. (n. s.), 830. 
The title under the power from the mortgagee himself is sufficient in 
law, and a sale by the mortgagee under a power though effected after an 
attachment of the property by a judgment-creditor of the mortgagor 
will, therefore, pass an irredeemable title. Byrne v. Bain, Punjab 
Record, No. 68 of 1875. A purchaser at a sale by the mortgagee 
under his power of sale is not a person claiming through the mortgagee 
so far as relates to the present right to recover possession of the pro- 
perty. Chabiladas v. Mowji (1901), 26 Bom., 82 ; 3 Bom. L. R., 456. 
Where a contract for sale of immovable property contained an agree- 
ment empowering the vendor to sell on default of payment of certain 
instalments of the purchase-money it was held that, the power of sale 
being invalid under section 69, the agreement could not be given effect 
to. Nawab Begam v. Greet (1905), 27 All., 67,8. 

Warranty of Liability of mortgagee as to title.— It would seem that, in 
the absence of fraud on the part of the mortgagee, an eviction suffered 
by the purchaser would afford no ground for an action for recovery 
of the purchase-money, if paid, or of defence to an action by the 
vendor for its recovery, if only security was taken. Cf. Kelleher, 
p, 144. 

Towns of Oaloutta, Bombay, &c.— Land situate in the district 
of Mahim within the island of Bombay, and within the local limits 
of the original jurisdiction of the High Court, is situate in the town of 
Bombay, within the meaning of this section. Trirnbah v. Bhagwan 
(1890), 23 Bom., 348. But Calcutta does not include the added 
area. Biraj v. Gopestuar (1899), 27 Cal., 202. 

Who oau Qxer> Wbo is ontitlod to ojcoroito tho power. — It seems only the 
original mortgagee or any person on his behalf named in the power, 
though in the case of a mortgage to two or more persons, the power 
will enure by survivorship. Hood and Challis, 67 ; see also Hind v. Pools 
(1865), 1 K. A J., 383. For the grounds for this restriction, see p. 19» 
anie. Under the English Conveyancing Act, vrhich is not based on 
any considerations of personal confidence, the power of sale may be 
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exercised not only by the original mortgagee, but also by any person Powor of miIo. 
deriving title under him, or entitled for the time being to give a discharge ^ ^ 

for the mortgage-money ; see sec. 2 (vi) and cf. sec. 21 (4). And this 
is only p/oper, as powers of sale fall under the class of powers appendant 
or annexed to the estate and, therefore, form part of the mortgage- 
security. They will, therefore, on a w’ell recognised principle vest in 
any person whether named or not, who by assignment or otherwise 
becomes entitled to the money secured to be paid. 4 Kent, 167, 168, 

An agent authorized to sell any property then or thereafter belonging 
to the principal, and also to receive and give a discharge for any moneys 
then or thereafter owing to the principal by virtue of any security, is 
not, however, authorized to sell property held by the principal as 
mortgagee under the mortgagee's statutory pow'cr of sale. In re 
Dowson and Jenkim' Contmct (1904), 2 Cli., 219. But the English 
law on the subject, where there is an express power of sale, is in a some- 
what fluid state. Coote, p. 902 ; for another recent case, see 
In re Rumneii and Smith (1897). 2 Ch., 351. The power, however, 

18 clearly not divisible, and an assignment by the mortgagee of a part 
of his interest in the mortgage-debt and e.state, will not carry with 
it a corresiKinding portion of the power. 4 Kent, 167, 168. As to 
who is an assignee within the meaning of an express power of sale, 
see Salowajf v. Straivhrkitje (1855). 1 K. k .1., 371 ; 7 Dcd. M. k G., 

594. It is als< well settled that though the exercise of a power of sale 
is a purely ministerial act, which may be done by attorney, if the powder 
is given to the inortgiigees V)y name, one of them lias no implied au- 
tliority to sell on behalf of the others, though they may all be 
partners. Warr v. Jone6 (1876), 24 W. R. (Eng.). 695. 

When Power extinEUished or suspended. — The power will 
not be extinguished by an ineflectual attempt to exercise it. 

Hovderson v. Asiwmd (1894), A. C., 150. But it may be detennined 
unless care is taken to provide for its continuance, either on the alter- 
ation of the mortgage by a further charge and additional security, or 
on a sub-mortgage. Dart, pp. 61, 62 ; Boyd v. Petrie (1870), 10 Eq.. 

482 ; Yountj v. Rofjerts (1852), 15 Beav., 558 ; Curluuf v. Shuttleumth 
(1829), 6 Bing., 121 ; Cruse v. Nowell (1856), 25 L. J. (Ch.), 709. A 
mortgagee cannot, aft/cr the usual order nisi for foreclosure and before 
the foreclosure is made absolute exercise his power of sale without 
the leave of the court ; though a bond fide purchaser writhout notice may 
get a good title under the power. But the power is only suspended, 
not extinguished. Stevens v. Theatres Ld, (1993), 1 Ch., 867. 

Mortgagee not a trustee of the power for the mortgagor. Mortgagee net 

— See in addition to the cases in note 1, p. 276, ante, Trimbak v. 

Bhagwan (1898), 23 Bom., 348 ; Coisan v. Williams (1889), 68 L. J. 
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Ch., 693 ; Marriott v. Anchor Reversionary Cd. (1861), 30 L. J. Cli., 
671 ; Davey v. Durrani (1857), 1 DeG. k J., 535 ; Nash v. Eads (1878)! 
26 Sol. Jo., 95. The law on the subject is thus stated in Coote, p. 917. 

A mortj^agee is not a trustee of a power of sale for the inortgagor 
at all ; his right is to look after himself first. But he is not at libertv' 
to look after his own interest alone, and it is not right, or proper, or 
rao'rtgagee ^^gal, for him, either fraudulently, or wilfully, or recklessly, to sacrifice 
to d*f^*^**^*^ the property of the mortgagor, that is all. ’ ’ In other words, the mort- 
gagee is only required to act in good faith, and in determining whether 
his conduct comes up to the required standard, regard must be had 
to the circumstances of the particular case. A sale by the assignees 
of a mortgage in the exercise of a power of sale contained therein was 
not set aside merely on the ground that there liad been reckless disregard 
of the mortgagor’s interests in the conduct of the sale, where the plead- 
ings contained no charge of fraud or collusion or bad faith against 
the defendant purchasers and also where there had been no notice 
before trial that inadequacy of price would be relied on as evidence 
thereof. Haddington Island, dc. v. Huson (1911), A. C., 722. As 
to what amounts to a binding waiver of the right to sell, see Trint- 
bak V. Bhagwan, supra ; cf. Williams v. Stern (1879), 5 Q. B. I)., 409, 
But neither mortgagee nor his agent can buy. See p. 276, ante ; cf. 
Orme v. Wright (1839), 3 Jur., 19. It is otherwise, where the mortgagee 
buys with the consent of the mortgagor. Waters v. Groom (1844), 
11 Cl. k F., 648 ; Purmanandhar v. Jamna (1885), 10 Bom., 49. But 


a puisne mortgagee is xinder no such disability. Parkinson v. Han- 
bury (1860), 1 Dr. & 8in., 143: Kirkwood v. Thomson (1865), 2 DeG. 


What w meant 
by a part. 




J. k S., 613. It was otherwise in the Roman law. Kelleher, pp. 
146-147. There is also nothing to prevent one of several mortgagors, 
co-tenants of the mortgaged premises, from buying at the sale and 
acquiring an absolute title, though the price paid by him is only the 
amount due to the mortgagee. Kennedy v. DeTrafford (1897), A. 
C., 180. 

The mortgaged property or any part thereof.— The words 
‘ ‘ any part thereof ’ ’ mean any part of the mortgaged property which 
is land. Fixtures, therefore, cannot be sold apart from the land, 
though the power of sale may be so worded as to authorise a separate 
sale of the fixtures. Southport, Ac, v. Thompson (1887), 37 Ch. D., 
64 ; Hawtry v. Butlin (1873), L. R., 8 Q. B., 290 ; In re Yates (1888), 
38 Ch, D., 112 ; In re Joyce (1874), L. R., 9 Ch., 577 ; In re Brooke 
(1894), 2 Ch., 600 ; Glimpson v. Coles (1889), 23 Q. B. D., 465. It 
should also be noticed that the power to sell any part of the property 
only applies laterally and not vertically, so that mines cannot be sold 
apart from the surface or vice versa, Buckley v. Howell (1861), 29 
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Beav., 546. In England the court has now statutory power to autho- when Und 
rise the mortgagee unless expressly forbidden to do so, to sell the J 

without the minerals, hi re Beauniont ^s Mortgage, <frc. (1871), 12 Eq.,sold. 

86; In re Wilkinson^s Estates (1872), 13 Eq., 634. Similarly a mort* 
gagee cannot sell the timber apart from the land. Chohnelnj v. Paxton 
(1825), 3 Bing., 207 ; Cholmeleg v. Paxton (1828), 5 Bing., 48. But 
though a mortgagee when selling under the statutory power of sale 
has riot the same full power over the property as an abst»lute owner, 
lie can convey the property to a purchaser with all the legal incidents 
accompanying the grant, and, on a sale of part of the property com- 
prised in the mortgage, can give to the purchaser an implied easement 
over the unsold portion. Born v. Turi^er (1900), 2 Ch., 211 ; (1900) 

W. N., 122. 

But no such power shall be exercised until and unless, Police neco«- 
&c. — It will be noticed that though the rirst part of the section speats 
of default in payment of the mortgage-money, the notice which is 
required to be served is one re(|uiriiig payment of the principal 
money only. The reason for this diflferen<‘e is not clear, particularly 
in face of the jirovisions of the (Conveyancing Act, 1881, sec. 20, on 
which the section seems to be based. Another point of difference 
between the English law and the enactment contained in the present, 
section is that tlie'jiower of sale can only be exercised in default of 
payment of tl ? mortgage-money, and not in case of a breach of any 
other condition. It will also be uV)served that iKriice is only necessary 
when default is made in payment of the principal, and no notice 
is required, if interest is unpaid for three months. It is not competent 
to a mortgagee who has given notice under this section calling in 
principal and intere.st and for a sale in default of payment, to 
exercise a power of sale for interest in arrears before the expiry of 
three months from the service of the notice. When a mortgagee 
exercises his power of sale for arrears of interest, the mortgagor must 
pay up all the interest due up to the date of payment and the 
mortgagee is justified in refusing to accept a smaller sum. Doolahh 
Das V. Ckhahildas (1899), 1 Bom. L. R., 273. 

On whom notice should be served. — Where there are several Serrico oi 
mortgagors having distinct successive intere.sts, as a tenant for life and 
remainderman, separate notices should be given to them as there 
is no very strong iTason why the phrase several mortgagors** 
should not apply to several mortgagors having different interests in the 
property, c.gr., a tenant for life and remainderman. Coote, 913. 

Hood and Challis, 71. As the Act makes no mention of assigns, notice to 
the mortgagor or to one of several mortgagors would seem to be enough. 

And a fresh notice need not certainly be given to an assignee who takes 
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a transfer after notice has been served on the mortgagor. Munckerji 
V. Noot Mahomed (1893), 17 Bom., 711. For the English law on the 
subject, see Hoole v. Smith (1881), 17 Ch. D., 434 ; Hawkins v. Rams^ 
boUom (1814), 1 Price, 138 ; Forster v. Hoggart (1850), 15 Q.^B., 155 ; 
Sdwyn v. OarfU (1887), 38 Ch. D., 273, where it was held that a mort- 
gagor cannot waive a notice as against his assignee. Disting. 
Wbsra no per- Major V. Ward (1847), 5 Hare, 598. If there is no person ’in existence 
iiocept*?otice!*^ ^ whom notice should be given, the power cannot be exercised. Par- 
hinson v. Hanbury (1860), 1 Dr. & Sm., 143. But the disability of 
* the person on whom notice is to be served will not suspend the exer- 
cise of the power. Tracy v. Lawrence (1854), 2 Drew, 403 ; cf. Ras- 
muni V. Prankrishen (1848), 4 Moo. I. A., 392. It seems that the 
court will not be astute to set aside a sale on account of a technical 
flaw in the notice. Thus a sale, which took place after the expiration 
of the proper interval after the service of notice was sustained, though 
the notice declared the intention to sell, when that interval had elapsed 
from its date, Metters v. Brown (1863), 33 L. J. Ch., 97. A notice 
served by a mortgagee after the mortgage-money has become payable 
requiring payment at the expiration of three months from the date of 
the notice, is a good notice. Three months’ default ih payment begins 
to run from the date of service and not from the date fixed by the notice 
for payment. Barker v. Illinguorth (1908), 2 Ch., 20. For revivor 
of notice, see Wood v. Murton (1878), 47 L. J., Q. B., 191. 

Whfredebt Debt payable by instalments.— Where the mortgage-money 

SlXments/ repayable by instalments, the deed should provide that the power 
shall become exercisable within a specified time after the non- 
payment of any instalment, unless the deed contains a provision that 
on default in payment of any instalment, the whole of the remain- 
ing money shall become due. Hood and Challis, 71. Cf. Kelleher, 
p. 189. 

Intsrsst in arraar where mortyayee in possession. 

As to whether the interest can be said to be in arrear where the mort- 
gagee is in possession and there is in his hands, after ’ deducting 
outgoings an amount arising from the rents received by* him sufficient 
for the payment of the interest, see p. 564, ante, 

Sttie how to be how to bs oonductsd. — The mortgagee may sell either 

ooaduoted, together or in lot|, by public auction or private contract, subject to 
such conditions respecting title or evidence of title, or other matter, 
as he thinks fit, with power to vary any contract for sale, and to 
buy in at an auction, • or to rescind any contract for sale, and to 
resell without being answerable for any loss occasioned thereby. 
See Davey v. Durrani (1867), 1 DeG. & J., 636 ; Falkner v. Equitahk 
do., Society (1869), 4 Drew, 362. It is, however, some w'hat doubtful 
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whether the mortgagee may join with the owner or mortgagee of another Mod# of oon- 
property in selling the two together, though a higher price can be thus 
obtained. For the law in England on the subject, see Hiatt v. Hilman 
(1871), 25 L. T., 55 ; In re Cooper d: Allen% dc. (1876), 4 Ch. D., 802. 

There can, however, be no objection to the first and second mortgagee 
combining together to sell the property, each giving a receipt for the 
proportion of the purchase-money paid to him. M'Carogher v. 

Whiddon (1864), 34 Beav., 107. As a rule the sale ought to be for 
money, though the mortgagee may allow a portion of the purchase- 
money to remain on mortgage, if he is willing to charge himself with 
the amount in account with the mortgagor. Farrar v. Farrars (1888), 

40 Ch. D., 395 ; Thurtow v. Maekeson (1868), L. R., 4 Q. B., 97 ; Darey 
V. Durranty supra. The mortgagee may also accept the purchaser's 
cheque for the deposit, and if it is dishonoured, he may add the costs 
of the abortive sale to his security. MniHe v. Benney (1887), 25 Ch. 

D., 636 ; Farrer v. Lacy (1865), 31 Ch. D., 42. 

When a sale has been made In professed exercise 
such a powrer, &c. — The words ‘ in professed exercise of such power fii ie. 
are equivalent to purporting to be made in pursuance of the power, 
the Act making no distinction between a cose where the exercise of 
the power is absolutely unauthorised, and one where it is impropc*rly 
exercised for want of notice or otherwise. A sale, therefore, to a bona 
fide purchase’ without notice would be valid, even if the security 
should prove to have been satisfied. Dicker v. Angerstvin (1876), 3 
Ch. D., 600 ; cf. Madras D. d B. Society v. Passanba (1885), 11 Mad.. 

201. But a purchaser taking with actual notice would not, it seems, 
be protected, us the second paragraph of the section only embodies 
the usual clause in a mortgage with a power of sale, which has never 
been held to protect a purchaser with notice of tlie irregularity of the 
sale. See p. 27b ante; see also Ckfiabildas v. Dayal (1907), 34 I. A., 

179 ; 31 Bom., 566. Cf. Kershaw v. Ka/oir (1841), 1 Jur., 974 ; Bailey v. 

Barness (1894), 1 Ch., 25. In Sehvyn v. Garfit (1887), 38 Ch. D., 273, 

Cotton, L. J., seems to have thought that notice of an irregularity would 

throw Upon the purchaser the duty of making enquiries which he might 

otherwise have safely neglected ; but Bowen, L. J., seems to have 

thought that a waiver might without enquiry be presumed as against 

the mortgagor but not against subsequent incumbrancers. It is, 

however, quite open to the mortgagor after the sale to come forward, 

and to say “ I will convey and confirm this sale.’’ notwithstanding 

any alleged irregularity. In re Thompson and *HoU (18tKl), 44 Ch. D.. Power ihoald 

492, 500. As the protection afforded by this section extends only to in cotiTeyaacd. 

cases of professed exercise of the statutory power, such power should 

be expressly referred to in the conveyance ; and it has been held in 



784 


LAW OF H0ETGA6E. 


[ 8 . 69 < 


England that the provi«ion in sub-section 2, sec. 21 of the Conveyanc- 
ing Act, does not apply, until the conveyance has been actually ob- 
tained. Life Interest^ Corporation v. Hand-in-Hand Fire, dtc.. 
Insurance Society (1898), 2 Ch., 230. But the present sectioii is differ- 
ently worded. As to waiver of notice, see In re Thompson and Holt, 
supra. 

Laches of mortgagor. — ^An action to set aside a sale of a re- 
versionary interest nearly ten years after the sale but shortly after the 
reversion fell into possession was dismissed in England on the ground 
of laches. Nutt v. Easton (1900), 1 Ch., 29. 

iVresuftrsaie. Damages for unauthorised sale.— Damages may be given for 

an unauthorised, improper or irregular sale ; as selling before the time 
fixed, BrierUy v. Kendall (1852), 17 Q. B., 937 ; without proper notice, 
Selwyn v. Garfit (1887), 38 Ch. D., 273 ; when nothing was due, Dicher 
v. Angersiein (1876), 3 Ch. D., 600 ; after demand by an agent of the 
mortgagee for payment, without allowing time to the moi-tgagor to 
verify the agency, Moore v. Shelley (1883), S App. Cas., 285 ; after 
demand at the mortgagor’s place of business as provided in the mort- 
gage-deed, but in the mortgagor’s absence and without giving a reason- 
able opportunity to hear of the demand or comply with it, Massey v. 
Sladen (1868), L. R., 4 Ex., 13. As to the measure of damages, see 
Marriott v. The Anchor, (&c,, Co. (1861), 3 DeG. F. & J., 177 ; Wolff v. 
Vanderzie (1869), 20 L. T., 2.53 ; National Bank of A ustralasia v. 
United, &c.. Go. (1879), 4 App. Cas., 391. If there has been any 
mis-statement in the particulars of sale, the mortgagee must account 
for the difference between the price actually realized and that which 
the property would have realized, if there had been no mis-description. 
Tomlin V. £wce (1890), 43 Ch. D., 191. 

Wh«n »Ale re- Injunction to restrain sale. — The mere commencement of an 

iDjimctlon^ action for redemption will not stop the sale. Jayjivau v. Shridhau 
(1877), 2 Bom., 252 ; Muncharji v. Noor Mahomed (1893), 17 Bom., 
711 ; Prichard v. Wilson (1864), 10 Jur. (x. s.), 330; Adams v. Scott 
(1869), 7 W. R. (Eng.), 213 ; disting. Rhodes v. Bucklafid (1852), 
16 Beav., 212 ; Macleod v. Jones (1883), 24 Ch. D., 289. But sales 
have been restrained pending a redemption action made necessary by 
a refusal to accept payment ; though the tender did not include the 
costs, the amount of which was unascertained, the security being 
ample ; Jenkins v. Jones (1860), 2 Giff., 99 ; also after a threat to sell 
unless the mortgagor paid another sum not chargeable against him/ 
Whiticorth v. Rhodes (W60), 20 L. J. Ch., 106. For a somewhat curious 
case in which a mortgagor indirectly restrained a sale, see Brewer v. 
Square (1892), 2 Ch., 111. Again though mere hardship is no ground 
for an injunction, an injunction will certainly be granted to restrain 
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a sale at a time and in a manner contrary to the terms of the power. Morf^yaRor 
GiU V. Neicton (1866), 12 Jur. (x. s.), 220. To obtain an injunction, 
the mortgagor must pay into court the whole of the sum which the 
mortgagee swears is due to him. Hill v. Kirkv^ood (1880), 28 W. R. 

(Eng.), 358 ; unless the terms of the mortgage-deed show that a less 
sum is due, Hickson v. Darlow (1883), 23 Ch. D., 600, or a fiduciary 
relation exists between mortgagor and mortgagee. Maclcod v. Jones 
(1883), 24 Ch. D., 289. In the absence of any such circumstance, the 
word of the mortgagee must for the purpose of the iiijuiiction be taken 
as conclusive. On the principle that one cannot blow both hot and cold, 
a puisne mortgagee cannot take advantage of an agreement by a prior 
mortgagee not to exercise his power of sale, if the former repudiates 
the other terms of the agreement. Cockellw Bacon (1852), ]6Beav., 158. 

PleadinfiTS in action to restrain sale. — The }>1eadiiigs in an 
action for restraining a sale by the mortgagee must clearly disclose the 
fraud or irregularity on the basis of which nlief is sought. Adams 
V. Scott (1859), 7 W. R. (Eng.), 213. 

Appropriation of purchase-money. — The mortgagee will be A))))ro)>riaiieti 
answerable, if he pays the surplus to the wrong person. Thus if the 
first mortgagee, with notice of a second mortgage, pays over the balance 
of the purchase-money to the mortgagor, he will be liable for it to the 
second mortgagee. See p. 318, ante. But where the mortgagee, con- 
veys under his power of sale after the right of the mortgagor lias been 
extinguished by limitation, the latter has no right to tlie sur])lus of the 
purchase-money. In re Alison (1879), 11 Ch., 1)., 281. If there is a 
surplus in the hands of the mortgagee and he cannot ascertain to whom 
it is payable, he is bound to set it apart in such a way as to be fruitful 
for the benefit of the person who may turn out to be entitled to it. 

Charles v. ( 1887), .35 Ch. I)., 515 ; Ahlal v. Noor Mahomed 

(1891), 16 Bom., Ill; cf. Elen v. /W (1897), 76 L. T., 39 ; Tanner 
V. Heard (1857), 23 Beav., 555. But if the .surplus remains unpro- 
ductive in consequence of notice from persons interested not to pari 
with it peiiding disputes as to title, the mortgagee will not be charge- 
able with interest. Mathison v. Clarice (1855), 25 L. J. (.v. s.), Ch., 29. 

Residue of the money so received shall be paid, Ac.— 8uri»iu8 pro- 

^ j t'oedn how 

Surplus-proceeds of the conversion of the inoi*tgaged property may, jmia. 
nevertheless to avoid circuity of action, Ije retained by the mortgagee in 
pa3rment of debts, other than the mortgage-debt due to him from the 
mortgagor as against the mortgagor’s estate, when solvent. See pp, 

404. 405, ante. 

Period of limitation. — The same as in the case of an express 
trust. See In re BcH (1886), 34 Ch. D., 462 ; see also Hood t Challir, 
p. 73. 
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^ RiMbt of moF^^agoe to suo for deflcianoy.— The mortgagee 
can sue the mortgagor for the deficiency, if the proceeds of the sale are 
insufficient to discharge the mortgage-debt. Smith v. Baker (1873), 
L. R., 8 C. P., 360. Disting. Suroop v. Hurrish (1862), 1 Hay, 60. 
For the Roman law on the subject see Kelleher, 149. 

Nothing in the former part of thia section, gEc.*-Cf. sec. 19, 
sub-section 4, Conveyancing Act, 1881. It seems that this section 
will apply to a mortgage-deed executed after the Act came into force 
in pursuance of a contract entered into before the Ist July 1882. For 
the former state of the law, see in addition to the cases cited at p. 19, 
ante, Keahavrav v. Bhavanji (1871), 8 Bom. H. C., a. c., 142 ; 
Vencata v. Venoata (1874), 23 W. R., 91 ; Byrne v. Bain, Punjab 
Record, No. 68 of 1875. It may be noticed that in England a direction 
to raise money by mortgage will carry with it an authority to create a 
mortgage with a power of sale. In re Chawner's Will (1869), 8 Eq., 
569 ; Leigh v. Lloyd (1865), 35 Beav., 455. 

Trustees’ and Mortgagees’ Powers Act, 1866. — The last para- 
graph of this section seems to be based upon a misapprehension of the 
provisions of the Act to which it refers, and as pointed out by Mr. 
Macpherson, Law of Mortgage, p. 674, the result is that when an 
English mortgage contains no express power of sale, one set of rules, 
namely, those laid down by Act XXVIII of 1860 is applicable to the 
exercise of a power of sale ; while if the mortgage contains an express 
power of sale, the exercise of the power is governed by another set of 
rules, namely, those contained in this section. It may be here noticed 
that the word ‘ deed ’ in sec. 6 of Act XXVIII of 1866 will include a 
memorandum of deposit, though an equitable mortgagee cannot convey 
the legal estate. In re Hodson dt Howes Contract (1887), 35 Ch. D., 
668. But debenture holders are not entitled to claim a right of sale. 
Blaker\. Herts, &c., Co. (1889). 4 Ch., D., 399. 

Mortgage of ahares. — It has been held in England that a 
mortgage of stocks and other like securities of a fluctuating value 
carries with it a power of sale after failure to pay at the fixed time 
and where no time is fixed, after the lapse of a reasonable time. 
Deverges v. Sandeman, fkc., Co. (1902), 1 Ch,, 579. But sec. 19 of tlie 
Conveyancing Act, 1881, conferring on a mortgagee, where the mort- 
gage is by deed, a power of sale, does not apply to the debentures 
of a joint stock company ; Blacker v. Herts, dc,, Co. (1889), 21 Ch. D., 
399. See also Marshall \\ South dc> Co. (1889), 2 Ch., 36. 

70. If, aftec the date of a mortgage, any accession 
is made to the mortgaged property, the mortgagee, in the 
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absence of a contract to the contrary, shall, for the pur- 
poses of the security, be entitled to such accession. 

lUustratianSm 

{a) A mortgages to a certain field bordering on a river. The field is 
increased by alluvion. For the purposes of his security, B is entitled .to 
the increase. 

(6) A mortgages a certain plot of building land to B and afterwards 
erects a house on the plot. For the purposes of his security B is entitled to 
the house as well as the plot. 

Aocesslona made to the mortgaged property.— See pp. 283- 
286, 289, 290, and notes to sec. 8, ante. See also Call wick v. I^tmidell 
(1866), 3 Eq., 249; Ellis v. Ghrer. dc. (1908), 1 K. B., 388. And 
there is no distinction in the English law between freehold and 
leasehold premises with reference to this question ; HcffnQlds v. Ashbff 
(1904), A. C., 466. But an equitable mortgagee cannot in England 
claim priority as regards his charge over the interest of persons win* 
let machinery upon the hire-purchase system anterior to the equitable 
mortgage. In re Samuel Allen d* Soas W. (1907), 1 Ch., 575. 
mine or quarry opened by the owner of the inheritance, wliih» 
he was still in actual possession, after the date of the mortgaue, 
will enure for the benefit of the mortgagee. Elias v. Snowdon^ d'*c. 

(1879), 4 App, Cas., 454. 

Bniargement of mortgagor's Interest.— See p. 291, «w/c. 

, * . <*f morrgiujor i» 

An enlargement of the interest of the mortgagor, however, does tu»t in all intoruMt wimn 
cases enure for the benefit of the mortgagee. A mortgagee of Deshgat r,t 
Vatan knew that the property mortgaged was appurtenant to an 
hereditary office and inalienable by his mortgagor beyond his life- 
time. Subsequently to the mortgage, the estate the mortgagor wa.n 
enlarged into an absolute ownership. The mortgagee, however, was 
held not entitled oo retain the property in virtue of the mortgage 
after the death of tlie mortgagor and it was held that the mortgagee 
took only such estate as the holder of the Vatan property w'as capable 
of conveying at the time of the 111014 gage, (iattf/afai v. Basvunt 
(1909), 34 Bom., 175 ; 12 Bom. L. R., 143. 

RiSht of puisne mortgagee who redeems. — The accessions 
will enure to the benefit of a puisne mortgagee w ho redeems a prior 
security. See p. 283, ante. As to the right of an equitable mortgagee, 
see above and p. 283«., ante ; cf. In re liiwhc's Estate (1885), 

25 L. B. Ir., 58, 284. 

Into whose hands accessions may be followed. — See p. 288 , 

ante. WTiere a lease w^as renew^ed wdth bis owm money by the 
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Where lett»e grantor of an annuity charged on the lease, it was 

M renewed. held that as he took in right of his wife and had the opportunity of 
renewing in that right, he w'as in no better position than the 
grantor, as he took with notice of the charge. It was also held that 
the grantee was not bound to contribute to the expense of the renewal. 
Moody V. Matheivs (1801), 7 Ves., 174 ; cf. SiniH v. Helling (1851), 21 
L*. J. (n, s.), Ch., 76. But in one case where a sale was delayed by the 
court to prevent the loss which would have resulted from a forced sale 
and additions w'ere afterwards made to the property, it was held that 
the creditor getting the benefit of the increased value on sale could 
not claim the value of the additions without allow'ance for labour and 
costs. Hill Pottery, Re (1866), 15 W. R. (Eng.), 07. 

71 . When the mortgaged property is a lease for a 
term of years, and the mortgagor obtains a renewal of 
the lease, the mortgagee in the absence of a contract to 
the contrary, shall, for the purposes of the security, be 
entitled to the new lease. 

Mortga^oe*8 Right Of mortgagee to follow renewed lease.— See pp. 

rcncwiVleus^ renewal will be subject to the mortgage, though 

the lease had not been customarily renewed or the period of the old 
lease had actually expired, or the renewal was for a different term or 
at a different rent or other lands not comprised in the original lease 
were included. But in the last case, the lease of the additional lands 
will not be a graft. Acheson v. Fair (1843), 2 Conn, k Laws., 205 ; 
and see Lewin, p. 204. Where the mortgagor renders the renewal 
impossible by purchasing the reversion, tb*^ estate so acquired will be 
subject to the mortgage. See p. 287, ante ; cf. Emns v. Wahhe 
(1805), 2 Sch. & L., 519 : 12 R. R., 88 ; In re Lord RanelagKs Will 

(1884), 26 Ch. D., 590 ; disting. Randall v. Rmsell (1817), 3 Mer., 
190. In other words, the mortgagor cannot intercept and cut off the 
chance of future rene\vals to the prejudice of the mortgagee ; and the 
reversion is therefore considered as a substitution for the original 
security. 

Preferential right of the mortgagee.— The right of the 
mortgagee to the accession will override the solicitor’s lien' for costs. 
Smith V. Chichester (1842), 2 Dr. & War., 393. It will also override 
the right of the Ci’own Against its debtor, though the lease is renewed 
after the accrual of the Crown debt. Factor v. Philpott (1823), 12 
Price, 197, 


Henownl of 
mortgaged 
ease. 
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72. When, during the continuance of the mortgage, mdrlgiges 
the mortgagee takes possession of the mortgaged 
perty, he may spend such money as is necessary — 

(а) for the due management of the property and the 

collection of the rents and profits thereof ; 

(б) for its preservation from destruction, forfeiture 

or sale ; 

(c) for supporting the mortgagor’s title to the pro- 

perty ; 

(d) for making his own title thereto good against the 

mortgagor ; and 

(e) when the mortgaged property is a renewable 

leasehold, for the renewal ot the lease ; 

and may, in the absence of a contract to the con- 
trary, add such money to the principal money, at the rate 
of interest payable on the principal, and, where no such 
rate is fixed, at the rate of nine per cent, per annum. 

Whete the property is by its nature insurable, the 
mortgagee may also, in the absence of a contract to the 
contrary, insure and keep insured against loss or damage 
by fire the whole or any part of such property ; and the 
premiums paid for any such insurance shall be a charge 
on the mortgaged property, in addition to the principal 
money, with the same priority and with interest at the 
same rate. But the amount of such insurance shall not 
exceed the amount specified in this behalf in the mort- 
gage-deed or (if no such amount is therein specified) two- 
thiids of the amoimt that would be required in case of 
total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize 
the mortgagee to insure when an insurance of the property is 
kept up by or on behalf of the mortgagor to the amount 
in which the mortgagee is hereby authorized to insure. 
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Whan during the canttnnanca of mortcage, ^c.— For the 

right of a mortgagee to take possession himself or appoint a receiver 
see pp. 306 — 307, 518 — 520, mtie. As to when a mortgagee may be 
said to take possession, see pp. 521 — 525, ante. See als5 Flint v* 
Walker (1847), 5 Moore P. C., 180. 

Omsm whore Forthodna Managamant of tha proparty, 4to. — See pp. 541, 
may*ip^***^** 542. See also Brojomith v. Bhugobutty (1864), 1 W. R., 133. Police 
nrlanagenioht. <*harges, discount and patwaiTee’s fees are also allowed to the mortgagee 
in the North-West over and ’above the usual allowance of 10 per cent, 
for expenses of collection. Herra v. Lackman, S. D., N.-W. P. (1858), 
447. A mortgagee will be also allowed payments to a penson for 
taking charge of the premises to save them from deterioration. Brandon 
V. Bratidan (1862), 10 W. R. (Eng.), 287. For the apportionment of 
expenses where only the old establishment is employed in managing 
the mortgaged estate ; see Leith v. Irvine (1833), 1 M. & K., 277. An 
agr^iement whereby a mortgagee in possession agrees with his moit- 
gagor to charge for his personal services is valid if it does not consti- 
tute a clog on the equity of redemption. Hope Mills, Ld, v. Ready- 
money (1910), 13 Bom. L. R., 162. 

Preservation For Its prGseinjation from destruction, ftc.-»The mortgagee 
tio™ will be entitled to add to the mortgage-debt any inevitable charge * 

* such as selapii, local cesses or enhanced assessment imposed on the 

property since the execution of the mortgage ; unless the tpims of the 
contract expressly or by implication place the burden on him. Sada* 
nand v. Ralanji (1886), Bom. P. J., 68 ; Ahmed Fakir v. Dayabhai 
(1896), Bom. P. .1., 710. Such payments will not be treated as mere 
outgoings. Apart from special stipulation, a mortgagee is under no 
liability to pay assessment as between himself and his mortgagor; 
and if he pays it for the purpose of preserving his security, then he is 
ordinarily entitled to add that amount ta his mortgage -money and 
require that amount to be paid before he is redeemed. If the mort- 
gagee agrees to pay a certain sum as assessment and the assessment 
is subsequently increased, he ia entitled to add the amount of the excess 
payments to his mortgage-debt. Nilawa v. Knshnappa (1906), 8 
Bom. L. R., 350. 

In one case, shares of two villages A and K were mortgaged. The 
mortgagee was to have possession, realise the rents and profits and 
pay the Government revenue which was separately assessed on the 
two shares. Out of the balance, he was to retain the interest on the 
loan and pay the mortgagor a sum as malikhana. It was also stipu- 
lated that in case of enhancement of revenue, the liability to pay the 
^ additional amount would be the mortgagor’s. The revenue in respect 

of both the properties was enhanced. The equity of redemption in 
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village A was sold and there was an apportionment of the malikkana with 

at the instance of the purchasers. The enhanced revenue paid on property not* 
account of tiis village used to be deducted from the walikham paid 
to the pufthasers, but the mortgagee paid the full amount of 
the nmlikha^ui in respect of the other village AC, to the mortgagor. ' 

K was afterwards purchased by the mortgagee in execution of 
a decree on a prior mortgage of the village to him. On the 
purchasers of the equity of redemption in A seeking to redeem 
that property, it was held that the mortgagee was* not entitled 
as against the purchasers to tack on to the mortgage-money 
the amount of enhanced revenue paid on account of village 
K, and that any equity that might be invoked against the mortgagor 
did not arise as against the purchasers. Bohra Thakur v. Collector 
of Alighur (1910), 37 I. A., 182; 32 All., 612. The word “ sale ’’ 
here must be understood ejusdew generis with destruction and 
forfeiture ; see p. 544, ante. See also (ludhar v. Bhola (1888), 10 
All., 611 ; disting. Anon. (1740), 1 Atk., 103; Perianna v. Maru- 
dainagagam (1899), 22 Mad., 332 ; 9 M. L. J., 166. Where, therefore, 
the sale would only operate on the equity of redemption, the mort- 
gagee will not be entitled to add any payments made by him to his 
security. Nursing v. Nahagandus (18tK)), Bom. P. J., 211. On the 
other hand, the mortgagor’s right to redeem will not be extinguished 
by a purchase by the mortgagee, if the latter makes default in paying 
an assessment which lie is bound to dischaige. See pp. 258, 259, 
ante. In Bombay the mortgagee, before the Transfer of Property Act, 
ranked as a salvage creditor in respect of his outlay. Balaji v. Nana 
* (1881), Bom. P. J., 195. Of. Kelleher, p. 119. It may be here noticed 
that in Ireland payments made by a mortgagee for head-rents are 
tieated as a salvage charge against the inheritance, though the mort 
gagee knowingly suffers the tenant for life to remain in possession 
without paying such rents. Hill v. Broirn (1844*), 6 Ir. Eq. R., 

403. But if there is a prior charge, the mortgagee in possession 
is bound to apply the rents and profits in discharge of the redemption- 
money in priority to the debt due to him on liis security. Sloan v. 

Mohon (1837), 1 Dr. & W., 189. 

For sopportifirg mortgaifor’B title, Ac.— See pp. 542, 543, sngportinir 
anU; cf. Subbanha v. Yacooh Ali (1886), 1 C. P. L. R., 66. See also mortKBgor’Ps 
Barry v. Stawdl (1838), 1 Dr. & Wal., 618, where a mortgagee wbo''*^^* 
unsuccessfully defended an action against the land at the request of 
the mortgagor w’as held entitled to be paid his costs in equal priority 
with his mortgage-debt as against puisne incumbrancers. Cf. 

Owen V. Crouch (1857), 5 W. R. (Eng.), 545 ; disting. Horlock v. Smith 
(1844), 1 Coll., 298 ; Peers v. CheeUy (1852), 15 Beav.. 209 ; fBrydm 
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V. Frost (1838), 3 Myl. & C., 670. But in a case decided before the 
Solicitor Mortgagee’s Costs Act, where a mortgagee acted as his own 
solicitor in a suit in defence of his own title, he was only allowed, as 
against a second mortgagee, his costs out of pocket. Sclatei* v. Cottani 
(1857), 3 Jur. (n. s.), 630. 

For making him own title thereto, dcc.->See pp. 543, 544, 
ante. In England, it is, of course, to allow the costs of an action on 
the covenant, if Ihey have been properly incurred. Merriman v. 
Bonner (1869), 10 Jur. (x.s.), 534. Disting. Fletcher, Ex Parte (1830), 
Mont., 454 ; Lewis v. John (1838), 9 Sim., 366. Costs of obtaining 
administration. See Bamsden v. Langley (1705), 2 Vern., 536 ; 
Hnnt V. Fawnes (1803), 9 10. Distinu. Il’nrrf v. Barton (1841), 

11 Sim., 534. 

For renewal of mortgaged lease. — See pp. 287, 304, 544, 


ante. 


Outlay by mortgagee whose title is disputed. — See 

Binduhasini v. Harendra (1879), 25 Cal., 305 ; see also Budan v. SeetaJ 

(1866), 5 W. R., 126. In neither of these cases, hcTwever, was any 

right to charge the land claimed by tlie plaintiffs. 

Whetbermort- Remedy of Mortgagee. — It seems to be doubtful whether the 

gAgor w per- ^ t re 

soimlly liable, mortgagee can, in the absence of a covenant to that effect, recover 

any money whicli lie may spend under this section personally from the 
mortgagor. See pp. 5^, 542, 558-5C0, ante. Baramia v. Bala 
(1899), 9 M. L. J., 177 ; but see Imdad v. Bodri (1895), 20 AIL, 401. 
See also Hood and Challis, p. 69, where it is said that a mortgage-deed 
ought to contain a covenant for the repayment of such money. For' 
the Roman law on the subject, see Kelleher, p. 189. When the mort- 
gagee makes a payment which the mortgagor was bound by law to 
make the mortgagee has a remedy against the mortgagor personally 
under sec. 69 of the Contract Act independently of the provisions of 
this section. Umcshv. Khtthia JLoa^i Go, ,34 Cal., 92. Usufruc- 

tuary mortgagee. See pp. 559. 660, ante. An usufractuary mort- 
gagee who cannot claim a right of sale is not entitled to any charge in 
respect of payments made by him for the protection of the mortgaged 
property. Perianna v. Manidainaygam (1899), 22 Mad., 332 ; 9 M. 
L. J., 166. An usufructuary mortgagee, however, is entitled to retain 
possession until the amount paid by him in satisfaction of a decree for 
sale on a prior mortgage as w'ell as the amount due in respect of his 
own mortgage havft been realised. Abdul v. Sadr-ud-din (1904), 27 
All., 403 ; 2 A. L. J., 23 ; Muhammad v. Sheodarshan (1907), 4 A. L. 
J., 176. Where mortgagee is not in possession. See pp. 304, 305, 
541, apte. 
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Wbero tbo property is by Its oetore Insorable, 4io.--See 4:4 h>«ur»iic<i b> 
& 46 Viet., c. 41, aec. 19, sub-sections (i), (U). Any building or any 
effects or pio^rty of an insurable nature, whether affixed to the free- 
hold or not, being or forming part of the mortgaged property.’" The 
mode in which the insurance money is to be applied is dealt with in 
sec. 76, post It should be noticed that there is no provision in the 
Act requiring a mortgagor, who keeps up an insurance where the pro- 
perty is not insured at the date of the mortgage, to apply the inonev 
either in reinstating the property or in reducing or discharging the 
mortgage-debt. Cf. sec. 23 (3) and (4) of the English Conveyancing 
Act, 1881 ; and see Hood and Challis, pp. 76-8. Even a covenant to 
insure contained in the moitgage-deed was not previously enough, in 
the absence of a stipulation that the policy-moneys should be so ap- 
plied : Lees v. Whiteley (1866), 2 Eq., 143 ; which was approved by a 
majority of the court of appeal in Rayner v. Preston (1881), 18 Ch. D., 

1. Cf, sec. 961 of Civil Code of Italy. On the other hand, an unautho- 
rised insurance by the mortgagee will not enure to the benefit of the 
mortgagor, who cannot, therefore, require the money payable on the 
policy in case the property is destroyed, to be laid out in restoring the 
premises. See p. 545, ante. Cf, Ex Parte, Andrews (1813), 2 Rose. 

410 ; PhiUi'ps v. Eastwood (1835), LI. & Gt. Sugden, 289. See also 
an article on Insurance of Limited Interests in 10 L. Q. R., 
p. 48. 

Oharye on the mortgaged property, Acc. — The words ‘ charge Proii«ium.<< . 
on the mortgaged property in addition to the principal money with the 
same priority ’ occur only in connection with the payment of premiums, property. 
The explanation of this is, perhaps, to be found in the fact that the 
latter provision reproduces almost word for word sec. 19 (ii) of the 
English Conveyancing Act, 1881, This would also account for the 
omission of the words ‘ and where no such rate is fixed at the rate of 
nine per cent, per annum, ’ which are to be found in the earlier part- of 
the section. It would seem from the wording of the clause that it 
insurable and non-insurable properties are mortgaged together, the 
mortgagee can only claim a charge on the former. 

Insurances by successive Mortgagees. — ^Payment to a first Ri|jbi of ^ 
incumbranoer of a sum which does not represent the difference between a"* 
the insurable value of the mortgaged premises and their value after 
deterioration by fire, though sufficient to reinstate them will not prevent 
a puisne incumbrancer from recovering against his own insurers for 
loss sustained by him, if the money paid to the first incumbrancer is 
not expended on reinstatement. Westminster^ dte,. Office v. Glasgow, 

Society (1888), 13 A. C., 699. 

Q, XiM 
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73. Wkcie mcHTtgaged pr(q>exty is sold tlaough 
faihiie to pay arrears of revenae or rent doe in respect 
thereof, the mort^gee has a charge on the surplus, if any 
of proceeds, after payment thereout the said arrears, 
for the amount remaining due <m the mortgage, unless 
the sale has been occasicned by some default on his part. 

T1m( aeetkm is not very carefully worded, bui it evidently applies 
only to cases in which the sak has the effect of sweejHng away all incum* 
brances^ it being an established ruk that a mortgagee will be entitled 
for the purpose of the security to all such interests as may be acquired 
in place of the mortgagor’s interest. See pp. 273, 274, ante ; cf. 57 
and 58 Viet., c. 47, sec. 21 (c ) ; dieting. Rajaqofal v. Svijhamya 
(1883)^ 7 Mad., 31 ; Padakannaya v. Naraaimma (1886), 10 Mad., 266 ; 
Kocnjhekary v. Shibsahun (1862), 1 Hay, 466. The moment a moit- 
gaged property is transformed into money by reason of a revenue-sale 
the Ikn fastens by operation of law upon the surplus sale-proceeds* 
Oopikrisbm v. Ram (1910), 12 C. L* J., 468 ; 14 C. W. N., 484. Cf. 
Azimn v. Kastman (1909), 10 C. L J., 488, where an agreement 
with regard to the surplus sale-proceeds was held not to nullify the 
personal covenant in the deed. See also Masiulla v. Jan Mahomed 
(1900), 28 Cal., 12 ; Hem v. Tafazzal (1904), 8 C. W. N., 332 ; and Snmla 
bala V. Dinabandbu (1909), 14 C. W. N., 186, where the mortgagee 
himself had purchased at the sale. So long as the purchaser at the 
sale retains the power to annul all incumbrances, the lien of the mort- 
gagee is in jeopardy, and in such a case the mortgagee may abandon 
his lien on the property and ask to have it transferred to the surplus 
sale-proceeds. Nim Chand v. Ashutosh (1904), 9 C. W. N., 117. For 
a case where this section was interpreted literally and the mortgagee 
was held entitled to a charge on the sale-proceeds iiTespective of the 
question whether the sale would sweep away the mortgage or not, 
see Oobind v. Sibdut (1906), 33 CaL, 878. Where the revenue-sale of an 
estate was made subject to a fotni created subsequently to the mort- 
gage, the mortgagee who had obtained a decree for sale agaizist the 
mortgagor and the ftdniimf and had purchased the estate at the reve- 
BUSHMik, was heMeirtitledto sell the pulni for the balance ol his sompt-* 
gage^moBsy not satisfied out of the sur^us sale-proceeds. SwMbaim 
V. Dmab mdkm (1901)^ CL W. H., 188. See the general ptintipk 
dimusiMd, pp. 291-S94, ants ; d Jhir*Dea v. Fuda (18«4>, I W. 
R., 278* Jot the disfiictiw hetneon ri|^ts aef&iied hy a pas- 
chaasv wader see. 52 sand Aew asfisired hy one wader ate. 54 oi Aet 
XI of 1859, see Jogessur v. KhsUea flSSf), IT CSd., 148i 
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V. Shew (1899), 26 Cal., 966, The principle which underlies Where pro- 
this section would also entitle the mortgagee to claim a charge on the 
puTchase-money where the land has been acquired under the Land Acqui«i- 
Acquisition Act. See p. 273, onfe/see also Vefikatta v. Kriah^a ( 1882 ), 

6 Mad., 344 ; Dehendra v. Mirza Abdul (1909), 10 C. L. J., 150. But 
it seems that if the mortgagee does not claim any part of the eompen- 
sation-money in response to the notification under the Act, he cannot 
treat the amount of compensation in the hands of the Collector as part 
of his security, Basamal v. Tajammal (1893), 16 All., 78. On a sale 
of the mortgaged property in execution of a decree obtained by a prior 
mortgagee when the puisne incumbrancers were parties to the suit, 
the rights of the puisne incumbrancei-s are transferred by the sale to 
the surplus sale-proceeds. Berham Deo v. Tara (1905), 33 Cal., 92 ; 

9 C. W. N., 989. 

Damages for injury to mortgaged premises. —See p. 280, ante; 
see also Aiyappa v. Kuppusami (1904), 28 Mad., 208. For the Roman 
law on the subject, see Kellehcr, 40 ; cf. Art. 1951, Civil Code of Italy. 

The principle underlying this section is applicable to a case 
where the amount due under a decree which has been mortgaged is 
subsequently realised in execution. Venkatarania v. Esuntm (1909), 

33 Mad., 429 ; 20 M. L. J., 330 ; dissenting from Simjaravelu v. 

Ramayer (1903), 13 M. L. J., 306. As to the effect of a subsequent SatutituUfd 
partition on the secuiity of an undivided interest, see pp. 291*294, 

472, ante. A mortgagee of an undivided share is only entitled to 
proceed against the substituted property which falls to the share of 
his nioi’tgagor on partition, unless the partition has been unfair or in 
fraud of the mortgagee. Muthia v. Appala (1910), 34 Mad., 175 ; 29 
M. L. J., 393. 

Limitation. — A suit to recover surplus proceeds is substantially 
a suit to enforce a charge upon the land. Kamalakant v. Ahulharkai 
(1899), 27 Cal., 180 ; Jogeslmr v. (Uiamshyam (1897), 5 C. W. N., 356 ; 

Berimm Deo v. Tara (1905), 33 Cal., 92; 9 C. W. N., 989; disting. 

Shyam v. Land Mortgage Bank (1883), 12 C. L. R., 440. 

74. Any second or other subsequent mortgagee Rigii^t 
may, at any time after the amount due on the next prior mor^^^to 
mortgage has become payable, tender such amount 
the next prior mortgagee, and such mortgagee is bound 
t 4 > accept such tender and to give a receipt for such amount ; 
and (subject to the provisions of the lawfor the time bemg 
in force regulating the registration of documents) the 
^ubse^uent mortgagee shall, on obtaining such receipt. 
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acquire, in rmpect of the property, all the rights and 
powers of the mortgagee, as such, to whom he has made 
such tender. 

Bight of Puisne Mortgagee to pay off prior Mortgagee.— 

mortgagee. This section, which must be read with sec. 80, only deals with the rights 
of a subsequent mortgagee as against the next prior mortgagee, while 
the next section deals with the rights of subsequent mortgagees against 
prior mortgagees generally. Though the section makes mention only 
of ' the next prior mortgagee * it does not follow that a puisne 
mortgagee is disabled from redeeming a prior mortgage when there 
are intervening puisne mortgagees. See pp. 240-242, ante. If the 
next prior mortgagee does not accept the tender, the only remedy 
is to sue him for redemption. In this view, it is not quite easy to 
discover the utility of this section. 

Motioe not nooessary before Tender. — It is to be noticed that 
the last paragraph but one of sec. 60, has not been incorporated in this 
section. 

Receipt for the mortgage-money. — Compare the provisions 
of the Building Society’s Act, 1874, sec. 42 ; the Industrial and Provi- 
dent Society’s Act, 1893; and the Friendly Society’s Act, 1896. 

Wboro puiHiio Where puiene mortgagee is bound to proceed by way of 

ittay snu. exeoution. — It has been held in a Madras case that any rights which 

may be acquired by a puisne incumbrancer who pays off a decree on 
a prior mortgage can only be enforced by process of execution and not 
by way of action. Savanna v. Bala (1899), 9 M. L. J., 177. Where, 
however, the decree did not provide for the exercise by the puisne 
incumbrancers of their successive rights of redemption or for working 
‘ ^ out the rights of the parties in the event of the puisne incumbrancer 

redeeming the property, a subsequent suiv may be brought. Gopi v. 
Bansidhar (1905), 32 I. A., 123 ; 27 All., 325. An appropriate form 
of decree in use in England is given in Seton, p. 1979. §ee also Forms 
No. 6 and No. 7 in the first Schedule, Appendix D of the Civil Pro- 
cedure Code. 

V PuUne njort' Whuru pulsue mortgagee is not bound to sue. — An usufruc- 

f^i« tiiary mortgagee who satisfies a decree for sale on a prior mortgage is 

entitled to retain possession until the amount so paid as well as his 
own mortgage have been realised. Abdul v. Sadrud^in (1904), 27 All., 
403 ; Muhammad v. Sheodarshan (1907), 4 A. L. J., 176. And a person 
who pays off an usufructuary mortgage is entitled to remain in posses- 
sion for the satisfactiem of the debt due to him, and is not bound to 
bring any action for the money. Fyezodttah v. Kazim (1870), *14 
W. R., 29. A subsequent mortgagee is, however, bound to join any 
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<5laim that he may have against the mortgaged property by reason 
of his having paid ofiE a prior mortgage-debt in a suit to enforctt 
his origini^ mortgage. Hari v. Ku$um (1910), 37 Cal., 589; 11 
■C. L. J., 551 ; and if he does not insist upon his rights when the 
mortgagor seeks to redeem him, he will not afterwards be permitted 
to bring a separate action for the money. Bavanna v. Bala 
(1899), supra. • 

Sabrosatlon where mortgage is paid off with money ad- Siibrogatioii 
vanoed by third person.— See pp. 332-342, m\ie ; ch Bhima v. Bhiwa SriSn.'* 
(1888), Bom. P. J., 245 ; Ranu v. Kedar (1894), Bom. P. J., 93 ; Raoji 
V. Naraffan (1896), Bom. P. J., 629 ; Amar v. Gohke (1898), 4 C. W. 

N., 769 ; but see VenJeatesk v. Lviga (1883), Bom. P. J., 362 ; DJuipi v. 

Barlmn (1899), 4 C. W. N., 297, 303. See also Kelleher, p. 107. So where 
there is a subsisting charge on certain property which is paid off by the 
person in possession, it is equitable that when the plaintifi reclaims 
the estate, credit should be given to that person for the payment of 
the mortgage which the plaintiff would have had to meet. Ashidhai 
V. Abdulla (1906), 31 Bom., 271. Where money received from a third 
person by executing a mortgage was used in paying off a prior 
mortgage-decree and the instrument recited the necessity for paying 
off the decree and the fact of its payment, and while actually mention- 
ing one mesne mortgage falsely stated that the property was other- 
wise free from incumbrances, the subsequent mortgagee was held 
to have priority over the mesne mortgagees on the principle of 
subrogation. Tara Sundari v. Khedan (1910), 14 C. W. N., 1089. 

For a case of subrogation where a mortgage on property belonging 
to the wife was paid off by a person at the request of the husband 
who believed it to belong to the husband, though the wife did not 
make any request for the payment, nor knew^ anything of the trans- • 

action, see Butler v. Rice (1910), 2 Ch., 277, where Warrington, J., held 
that the question was whether the person paying off the mortgage was 
entitled to treat it as still on foot in his favour and that on such a 
question the concurrence of the mortgagor was immaterial. Cf. 

Narayaua v. Pechiamuml (1911), 22 M. L. J., 364. 

RlflrhtB of puisne mortniree. — ' ^ There is no provision in the where 
Transfer of Property Act to support the proposition that a second off prior 
mortgagee may, by a transaction between himself and the first mort- 
gagee, without knowledge and concun’ence on the part of the mort- 
gagor, acquire a new right over the mortgaged property. Pet 
Shephard, J., in Perianna v. Marudainayadam (1899), 22 Mad., 332. 

But where a puisne mortgagee pays off a prior mortgage, he is entitled 
'to hold up the amount of that mortgagees a shield against a claim to 
r^eem only the subsequent mortgage. Kirat v. Debi (1904), 27 All., 308. 
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Where the amoimt xeaUsed by the sale of the mortgaged pro^ 
petty is not sufficieiit to cover the amounts due on the prior, as well aa 
subsequent incumbrances, the puisne mortgagee who has j>aid o£E a 
prior mortgage is entitled to a decree under sec. 90 (Code of Civil Proce- 
dure, O. 34, r. 6), with respect to the deficit on the mortgages having 
regard to the provisions of sec. 65. Ali Jan v. Mariam (1903), 26 All., 93. 
to ^rights English law, a subsequent mortgagee may throw his own 

of pQime debi) on all the prc^erties, comprised in the first mortgage, and he may 
aiortgageo. mortgagor was not the owner of some of the pro- 

perties when the subsequent mortgage was executed. See pp. 356-368, 
a/rski ; cf. Titley v. Davies (1743), 2 Y. & C., 399 ; Sober v. Kemp (1847), 
6 Hare, 165, 160. For other cases under this section. See Sirbadh 
V. Raghunath (1885), 7 All., 668, 574 ; Koopmia v. Chidambaram 
(1895), 19 Mad., 105. 

Elsbta 50f pnrohMar. — See p. 349, ante. A purchaser of the 
equity of redemption papng off a prior mortgage can resist an action 
for sale by the second mortgagee, unless the latter redeems the first 
mortgage which the purchaser must be taken to have intended to 
keep alive for his benefit. Mamraj v. Ramji (1909), 7 A. L. J., 15* 
In order to establish a right by subrogation of a purchaser it is 
not necessary for him to prove any express intention or agreement to 
Subrogation subrogate and it may be presumed from the circumstances. Prayag 
ypurc aici. (1910), 14 C. W. N., 1093??. The purchaser is entitled 

to interest on the footing of the mortgage paid off by him, but he 
cannot be allowed to retain the profits at the same time. Satmrain v. 
Sheobaran (1911), 14 C. L. J., 500. Where a puisne mortgagee paid oft 
a prior mortgage and brought the property to sale in satisfaction of his 
own mortgage, it was held that the purchaser at such sale is entitled to 
hold up as a shield the first mortgage, which was satisfied by the puisne 
incumbrancer, against the second moitgagee in a suit for sale by the 
second mortgagee on his mortgage. Mati-Vllah v. Bamvari (1909), 
32 All., 138 ; 7 A. L. J., 61. But where a purchaser undertakes to pay 
off two subsisting mortgagee w^th the purchase-money, but discharges 
only the first mortgage, he cannot as against the subsequent mort- 
gSigee claim to stand in the shoes of the prior mortgagee. In order to 
sustain a claim for subrogation, the prior mortgage must be discharged 
entirely. JSammanthaiyan v. Mmiatchi (1910), 85 Mad., 183. 
F^onper- The rule as to subrogation only applies w^here the purchaser 

ob^^on^ has not covenanted to discharge the previous incumbrance, 
•ubi^tion Gomndammi v. Dorhsam (1910), 34 Mad., 119 ; Muhammad v. 

QUus (1910), 33 All., lt)l ; 7 A. L. J., 914. And a person simply 
perfcarming his own obligation or covenant' cannot claim snbrogation 
Sainarain v. Sheobaran (1911), 14 €. L. J., 500. Subrogation has 
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also been disallowed, where a prior mortgage was discharged by the 
money advanced by a second mortgagee when the interest of a third 
person, who was no party to the second mortgage, a-as also bound 
by the prior mortgage and there was no express intention to keep 
alive the discharged mortgage. Ktdagayya v. Yavadnmma <1910), 
21 M. L. J., 180. 

Snbnogatioii of pnrohaaor wlhOMi purohaM la foimd in- 
valid. — See p. 349, ante. See also Cliama f>%vami v. Padala (1908), 
31 Mad., 439. 


It has been held that this section does not enable the mortgagor 
to acquire the rights of the prior mortgagee by obtaining a receipt for I'nor mort 
payment of the prior mortgage-debt. Where the mortgagee took from 
his mortgagor a transfer of the entire mortgaged property in satis- 
faction of the mortgage-debt, it was held that the mortgagee could not 
claim any right as mortgagee to the portion of the mortgaged property 
which before the transfer to him had been conveyed by the mortgagor 
to a third person. Ponnamal v. Kalitkitha (1910), 34 lirlad., 115. 


75. Every second or other subsequent mortcairee 
hagf, so far as regards redemption, foreclosure and sale 
the mortgaged property, the same rights against the prior 
mortgagee or mortgagees as his mortgagor has against 
such prior mortgagee or mortgagees, and the same rights 
against the subsequent mortgagees (if any) as he has 
against his mortgagor. 

See pp. 241 , 242, 269, 348, ante. 

This section must be read with O. 34, r. 11 of tlie Civil I’nicedure I'uUn* mort^ 
Code which embodies the principle that a puisne mortgaf'ce may redeem of *fI,*reclowre 
up and foreclose down. The rule refers to foreclosure only and "o* 
to sale. A puisne incumbrancer may bring a suit for foreclosure or 
sale on his own mortgage without seeking to redeem a prior mortgage. 

See pp. 686, 623, 624, ante; and 0. 34, r. 1, font. Redemption is a 
right which a second mortgagee may seek to enforw* ; it is not a liabi- 
lity which he may be compelled to discharge. Mttlla I Util v. Koranic 
bath (1911), 21 M. L. J., 213. The prior mortgagee has the right to 
require a subsequent mortgagee to redeem him or submit to a sale of 
whatever interest he has in the mortgaged property Canagayam v. 

Gmn^z (1908), 31 Mad., 425. But a subsequent mortgagee cannot 
sue to redeem the prior mortgages without foreclosing on his own mort- 
gage against the subsequent mortgagees as well as the mortgagor. See 

p- 241, ante. R. and L. brought a suit for foreclosure on a mortgage, 
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S holding a puisne mortgage on the same property. After foreclosure 
R brought a suit on his own mortgage for foreclosure of half the pro- 
perty in possession of L offering to redeem the prior mortgage. It 
was held that R being a party to the previous suit for forClosure his 
right of redemption was extinguished and that the suit was not main- 
tainable. Ram V. Lakhpat (1906), 3 A. L. J., 240, 

76. When, during the continuance of the mortgage, 
the mortgagee takes possession of the mortgaged pro- 
perty,— 

(a) he must manage the property as a person of ordi- 

nary prudence would manage it if it were his 
own ; 

(b) he must use his best endeavours to collect the 

rents and profits thereof ; 

(c) he must^ in the absence of a contract to the con- 

trary, out of the income of the property, pay 
the Government revenue, all other charges of 
a public nature accruing due in respect thereof 
during such possession and any arrears of rent 
in default of payment of which the property 
may be summarily sold ; 

(d) he must, in the absence of a contract to the con- 

trary, make such necessary repairs of the pro- 
perty as he can pay for oUt of the rents and 
profits thereof after deducting from such rents 
and profits the payments mentioned in clause 
(c) and the interest on the principal mon^ ; 

(e) he must not commit any act which is destructive 

or permanently injurious to the property ; 

(/) where he has insured the whole or any part of 
the property against loss or damage by fire, 
he must, in case of such loss or damage, apply 
any niouey which he actually receives under 
the pol^y or so much thereof as may be ne- 
cessary, in reinstating the property, or, if the 
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mortgagor so directs, in reduction or discharge 
, of the mortgage-money ; 

(ff) 'he must keep clear, full and accurate accounts of 
all sums received and spent by him as mort- 
gagee, and, at any time during the continu- 
ance of the mortgage, give the mortgagor, at 
his request and cost, true copies of such ac- 
counts and of the vouchers by which they are 
supported ; 

(A) his receipts from the mortgaged property, or, 
where such property is personally occupied 
by him, a fair occupation-rent in respect 
thereof, shall, after deducting the expenses 
mentioned in clauses (c) and (d), and interest 
thereon, be debited against him in reduction 
of the amount (if any) from time to time due 
to him on account of interest on the mortgage- 
money and, so far as such receipts exceed any 
interest due, in reduction or discharge of the 
mortgage-money ; the surplus, if any, shall 
be paid to the mortgagor ; 

(t) when the mortgagor tenders, or deposits in 
manner hereinafter provided, the amount for 
the time being due on the mortgage, the mort- 
gagee must, notwithstanding the provisions 
in the other clauses of this section, account 
for his gross receipts from the mortgaged pro- 
perty from the date of the tender or from the 
earliest time when he could take such amount 
out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties 
imposed upon him by this section, he may, when accounts 
are takAn in pursuance of a decree made under this 
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dispfier, be dented with the loss, if any, oceasioned by 
such hiiluie. 


0oii«s of 



Management 
af the pro* 
Ifrty. 


Collection * 
of the rents 
and profits. 


Payment 
of public 
charges. 


aMouats aa laortcagM la poMeaaloii. — 

See pp. 621-fi25, tmie, and cf. FatAkner v. Danid <1643), 3 Hare, 199, 
220 ; Bertrand v. Davies (1662), 31 Beav., 440. A mortgagee in pos- 
seBsion under an invalid contract to buy is also liable to be treated as 
a mortgagee in possession, Scherison v. Norris (1858), 1 Giff., 421. 
For the liability of grantee of mortgagee’s interest in eonfiscated land, 
■ee Mahomed v. Hoohh (1867), 2 Agra, 116. 

Must manage the property, ftc — See pp. 527-530, ante. See 
also Deonarain v. Naek (1870), 2 N.-W. P., 217 ; cf. National Bank 
of Australasia v. United, dtc,, Co. (1879), 4 App. Cas., 391, 409, also 
Dada v. Dhondo (1887), Bom. P. X, 124 ; cf. sec. 151, Contract Act. 

Moat use hie beat endeavoura, ftc. — See pp. 531-537, ante. 
Payments agreed to be made by the actual occupier of the soil, under 
a lioenae to dig earth and make bricks, are in the nature of rent. 
Banhey, Ex porfc (1828), Mont. & M’Ar., 247. Right to byegone rents 
as against bankrupt mortgagor’s assignee, see Caltvell, Ex parte (1829), 
7 Moll., 259 ; dieting. Carr, Ex parte (1842), 2 Mont. D. and D.r 
534 ; see also p. 203, ante. ' It should be noticed that in the English 
Law the position of a tenant under a tenancy created after the mort- 
gage is very peculiar. It is true so long as the mortgagor is allowed 
to remain in possession, he may safely pay his rent to him. But the 
tenant is liable to be evicted by the mortgagee at any time ; while he 
is estopped from disputing the title of the mortgagor, if the latter 
should call upon him to pay his rent. He can thus only save himself 
by giving up possession to the mortgagee and attorning tenant to him 
which is regarded as an eviction by title paramount. But the mort- 
gagee, if he has not been in actual possession, cannot maintain an action 
for mesne profits against a tenant, who has come in after the mort- 
gage. Turner v. Cameron 's dc,, Co., (1850), 5 Exch., 932 ; Litchfield 
V. Ready (1850), 5 Exch., 939. 

Mut io thm MbMiiea of a ooatraot to tbo contrary out of 
tbo InoMMOf tho pmpnrty pay tlia Oowammant Mvenoe, &o. — 

See p. 638, ante ; cf . Arts. 1892, 1893, Civil Code of Italy. Dr. Whitley 
Stokes thinks that the word ‘ and ’ has been inadvertently dropped 
after the words ‘ Government revenue.* This, it may be noticed, is 
not the only instance of inadvertence in the draftsman ; for, as the 
clause stands, the mortgagee would be bound to pay arrears of rent 
due at the time of his t&king possession. As a set-off, however, he is 
not bound to pay any rent which may accrue due subsequently. Then, 
again, it is not quite clear what is tneant by the extremely vague term 
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* charges of a public nature.’ Nor is it clear that the word 
' rent ’ would include collateral sums payable to the landlord. 

In England a sub-lessee, by way of mortgage, comes under 
no liability to the original lessor either for payment of rent or Eof lUU 

for performance of covenants in the original lease, and entry into pos- 
stBsion of the sub-term does not make the sub-lessee liable to the lessor. 

Thus, where the assignee of a lease moitgaged the premises by way of 
sub-demise, it w^as held that the original lessee could not sue the mort- 
gagee to recover rents, which he had been compelled to pay to the 
lessor, though the mortgage provided that the mortgagee should, if ho 
entered into possession, in the first place pay the rent reserved by the 
original lease out of the rents and profits and the mortgagee did not 
pay the rent which accrued due while he was in possession. Bcnfier 
v. Tottenham, d'c,. Society (1899), 1 Q. B., 161. 

Where the mortgagee of two properties was bound to pay the 
enhanced revenue and it was provided that any amount paid by tht* 
mortgagee as enhanced revenue was to be deducted from the malikhava 
payable to the mortgagor, the mortgagee cannot taek on to tlie 
mortgage-debt as against the purchaser of one of the proj)ertie8 the 
amount of enhanced revenue paid on account of the other which he 
had omitted to deduct from the malikhana paid to the moitgugor, 
after the latter property was sold in satisfaction of a prior mortgage. 

Bohra Thaknr v. Collector of Aligarh (1910), 37 1. A., 182 : 32 All., 612. 

He must in the absence of a contract to the contrary 
make such necessary repairs, &c, — See p. 539, ante. The mort- 
gagee is not bound, either under this or the preceding clause, to pay 
any money out of his ow^n pocket. It follows that w liere the wlioh* 
profits are to be taken in lieu of interest, the muitgagee is under no 
obligation to make any repairs. Disting. Shivadevi \ . Jam (1891), 15 
Mad., 290. 

He must not commit any act, &c. — See p. 528, ante ; cf. WusU*. 
Warrant v. Lovel (1750), 3 Atk., 722. The mortgagee is bound not onl\ 
to abstain from committing waste, but also to restrain others from doing 
so. Lachnii v. Jetliumal (1894), 16 All., 386 ; but see Macpheison, 282 : 
disting. Baqnar v. Kisar (1889), 5 A. W. N., 262 ; see also Amrai 
V. Lallu (1898), Bom. P. J., 373. But a mortgagee of a foi-est is entitled 
to cut down trees for sale in the customary manner. Pandttrang v. 

Vishnu (1888), Bom. P. J., 161, “A mortgagor is entitled to recover 
damages from his mortgagee and also from a sub-mortgagee or any 
other person, who has joined in the act cotfiplained of, for injury 
caused to the property by the acts of the mortgagee and others 
during the time of their being in possession. So he may recover 
damages for waste committed ; — as by the improper cutting down of 
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trees. But those only are liable in damages who have been guilty of 
the wrong for which redress is sought ; and therefore a sub-mortgagee 
is not liable for damage caused before his entry. ’ ’ Macpherson, p. 282. 

Where he has insured, dco. — See the notes to secs. 49 
and 72. 

He must keep clear, full and accurate accounts, ko.— See 

pp. 539-540, ante. As to when the mortgagee may be called upon to 
account ; see p. 661, ante. 

His receipts from the mortgaged property, kc., shall be 
debited against him, kc. — See pp. 561-568, ante. Where the mort- 
gagee under a zuripeshgi lease does not pay the agreed rent, the mort- 
gagor may debit it in the accounts to the mortgagee and no question 
of limitation can arise. See p. 568, ante ; cf. Ram v. Madhab (1864), 
1 W. R., 144. 

When mortgagee accounts for gross receipts. — See p. 546, 
ante. See also Asinia v. Ahnudee, S. D. A., N.-W. P., 1854, p. 1 ; 
Raghumth v. Sadaahiv (1886), Born. P. J., 256. Cl. (i) does not ex- 
pressly provide for the mortgagee paying interest on the gross receipts ; 
but see p. 564, ante ; cf. BecJioo v. Sheo (1869), 1 N.-W. P., 111. But 
a inoitgagee in possession against whom a decree for redemption has 
been made is entitled to reap a crop standing on the land. Where, 
therefore, a mortgagor is put into possession before the mortgagee can 
reap it, he is entitled to re-possession on his returning the money paid 
to him, and if before he can be so reinstated the mortgagor has reaped 
the crop, he will be entitled to the value of it. Balaji v. Talya (1887), 
Bom. P. J., 114. A mortgagee in possession of business premises is 
entitled to carry on business for a reasonable time so as to enable him 
to sell the thing as a going concern, and for that purpose to use the 
name of the mortgagor’s firm. Cook v. 'fhomas (1876), 24 W. R. 
(Eng.), 427. 

Mortgagee In poaeession not entitled to pay rents to mort- 
gagor after notice of another incumbrance. — See pp. 536-538, 
arUe ; see also Chapman v. Tanmr (1684), 1 Vern., 266, where the mort- 
gagee was charged with the profits, because he was guilty of fencing 
with his mortgage against the assignees of the mortgagor who had 
become bankrupt. 

Liability of mortgagee who fails to perform his duties. — 

See pp. 540-541, ante; cl Jaffree v. Ujbee (1868), 3 Agra, 163. The 
mortgagee may also forfeit his right to costs ; Kidlyan v. Sheo Nundun 
(1872), 18 W. R., 65 ; see* also the notes to jsec. 92, post. The liability 
of a mortgagee in posBessiem does not terminate with the decree. 
Taylor v. Mostyn (1886), 33 Ch. B., 226. For the liability of a Malabar 
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mortgagee in possession, see notes to sec. 98, post. The mortgagee will 
not, however, be liable, if the default, though nominally made by him, 

M in reality that of the mortgagor. Macpherson, p. 574. 

limitation. — A claim for damages in respect of trees cut down 
by a mortgagee in possession is governed by art. 36 of the Limitation 
Act (XV of 1877). The liability of the mortgagee on being paid the 
debt due to him to put the mortgagor into possession of the proiHn-ty 
is, however, in the nature of a continuing obligation which cannot be 
said to cease so long as the mortgagor's right to redeem is not barred. 

Arts. 115 and 116, read with sec. 23 of the Act would apply to a 
claim by the mortgagor for damages in respect of tnortgaged propeitv 
sold on account of the mortgagee's default to ])ay arrears of revenue. 
&ivachidamhara v. Kamatchi (1909), 33 Mad., 71. 

His receipts from the mortfiraged property, Ac., 01. (h). — 

W here a mortgagee in possession pays rent to tlie gixuind landlord, he»bouid i>o 
is to be allow ed such rent in account, but not after lie has purchased 
the reversion. Bravdon v. Brandon (1862), 10 W‘. R. (Eng.), 287 ; ( f. 

Doolu V. Damodur (1865), 3 W. R., 162. The clause under notice 
w'hich, by the W'ay, is rather out of place in this section must be read 
w’ith the provisions of sec. 72 under which tlie payments of tlie mort- 
gagee are treated not as outgoings, but as accretions to the princifial 
money ; though it is difficult to see wdiy money spent for the due man- 
agement of the property or the collection of the rents should not b(^ 
treated as outgoings in the same wav as payments mentioned in clause.s 
(r) and (d) of the present section. This is not ineie verbal criticism ; 
for while no receipts can be carried to the debit of the mortgage w ithout 
deducting the last-mentioned payments, the mortgagee may have to 
wait for the repayment of moneys spent by him under sec. 72, till the 
principal money becomes due. Clauses ((/) and (A) do not also fall in 
with one another, for the repairs are only to be made out of the net 
income after deducting the interest. For forms of order directing 
accounts against a mortgagee in possession, see Seton, p. 1956, No. 1 ; 
for accounts with rests, Ibid, pp. 1956, 1957, Nos. 2, 3 ; accounts of rents 
and repairs, and lasting improvements. Ibid, p. 1957, No. 4 ; and see 
Houghton v. Sevenoaks Estate Co. (1885), 33 W. R. (Eng.), 341. 

For form of account, see Daniel! C. F., 772. 

Receipts, Income, Rente and Profits.— It should be noticed 
that these words are used in this section indifferently to denote the 
aattift thing, in violation of one of the most elementary rules of drafts- 
manaMp. * Mortgage-money * also seems to be employed for principal 
money* 
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77. Nothing in section 76, clauses (6), (<2), {g\ and 
(h), applies to eases where there is a contract between the 
mortgagee and the mortgagor that the receipts f]:om the 
mortgaged property shall, so long as the mortgagee is in 
possession of the property, be taken in lieu of interest on 
the principal money, or in lieu of such interest and defined 
portions of the principal. 

A oontraot tMtwsea the mortgagee aad the mortgagor 
that the reoeipts, Ae. — Where all that appears is a loan and a deli- 
very of possession of land as security, no condition for an account can 
be engrafted on the transaction ; and the mortgagor will only be per- 
mitted to redeem on payment of the principal sum. Mahadu v. Bagira- 
thibai (1877), Bom. P. J., 169 ; dieting. Babaji v. Talya (1889), 
Bom. P. J., 18. When an usufructuary mortgagee collected cesses from 
tenants which were realisable under a Statute subsequent to the mort- 
gage and only by the moi-tgagor proprietor, the mortgagor was held 
entitled to credit for the sums so realised, although the parties did not 
intend that any account should be taken at the time of redemption, 
fiomouofor V. Tulsi (1911), 14 C. L. J., 507. It should be noticed that 
though a mortgagee in possession who has not to account for rents and 
profits under the terras of the mortgage cannot claim for necessary 
repairs, he may be entitled to be repaid money expended in protect- 
ing the estate, as, for instance, constructing a new embakment. 
Faki V. Vmabad (1884), Bora. P. J., 9. 

Priority. 

78. Where, through the frajjd, misrepresentation 
or gross neglect of a prior mortgagee, another person 
has been induced to advance money on the security of 
the mortgaged property, the prior mortgagee shall be 
postpemed to the subsequent mortgagee. 

RnlM for dvtarmlntBt prlorltar.— See pp. 379—589, ante. See 
also KeDeher, 24, 82, 83, 107, 113, 121, 123—132. It should be noticed 
that a mortgage ‘ subject to prior incumbrances ’ will not include a 
prior charge, where it was unknown to the mentgagee and it does not 
appear to have been, the intention of the mortgagor to iaclwle it. 
Qfumutti V. CkurekiU (1843), 6 Beav., 314. Whore the oonaidata- 
ti«a of a aeonriilgr in a debt due undra a previous mortgage, the* matt- 
gagee.is entitled to priority over a mesne mortgagee to the extent of 



n. 78.3 


TBA19SFER OF PROPBETY. 


807 


the sum covered by the earlier security, on the ground that at the time RuIm tor 
of taking the later mortgage he must have intended to keep on foot 
the earlier mortgage. Debendra v. Mirza Abdul (1909), 10 C. L. J., 160 . 

So also ^here a mortgage was executed to secure a prior mortgage 
decree it was held entitled to priority over a mortgage execut^ 
subsequent to the decree. Rahim- un-nijsm v. Badri (1911), 33-111., 

368 ; 8 A. L. J., 112 ; citing AVn/wi/yo v. Chhida (1910), 7 A. L. J., 985. 

A purchaser under a registered deed is entitled to priority over a 
purchaser at a sale in execution of a decree on an anterior unregistered 
mortgage, if the purchase was without notice of the moitgage. 

Sarat v. Meher (1906), 4C. L. J., 490; Ram v. Bachiha (1912), 10 A. 

L. J., 1 14 ; even where the deed of sale was by a second mort gagee who 
had purchased the property in execution of his own mortgage-decree. 

Ishri V. Gopi (1912), 10 A. L. J 222. 

CPMition of new debt. — S, who had a mortgage for 4,0001. Where new 
forgave the mortgagor 800J,, and three years afterwards lent him 
8001. again; during the intervening time, a mortgage was made of 
to J for 2,0001. on the same estate. It was held that the loan of ***** *****^’ 
8001. could not be considered as a continuance of the old mortgage, 
as against an intervening incumbrance. Hhepherd v. Tell^y (1742), 2 
Atk., 350. As to contributory mortgages see pp. 389-391, unit, 
and see the case of V. Prance (1898), 1 Ch., 212, where it was 

held that the ordinary rule that the mortgagees rank equally will not 
be displaced by the use of the word residue. It was also held that a 
personal guarantee given by one of the contributoiy mortgagees to 
the other could not prevent the assignees of the former from helping 
themselves out of the fund, though it was admittedly insufficient. 

Disting. Middleton v. Pollock (1876), 4 Ch. 1)., 49. 

Sab-mortBases. — If the security proves deticient, the sub- 
mortgagee will be entitled to priority in respect of the amount 
advanced by him. Berridge, Exp. (1842), 3 Mont. I). A D., 464 ; 

7 Jur., 1141. 

Mortipaire-debeiitureB. — 8ee pp. 392-394, ante. As to the 
priority of debenture-holders over assignees of rents in arrears with 
regard to properties spocifically mortgaged and also with regard to 
other properties not specifically charged, see In re I tide Coope dt 
Co., Ld. (1911), 2 Ch., 223. 

Priorities— Saweral notes secured by same mortfu^e.— prioHty in 
A, the owner of several notes secured by a trust deed, payable ••▼era. 

two and three years after date, assigned one of the two-year notee 
to jB, and one of the three-year notes •to C. The trust-deed 
centained the provision that on default in payment of any 
of the notes, all should become <kie. After maturity of all the 
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Kttl« ill notes, a bill was filed to foreclose the trust-deed. It was held, that 
(fitgrwfoing two-year notes should be paid first, then the three-year 

priority of note assigned to C, and then the three-year notes retained by /I. 

Ruffenheimer t. Chicago Title and Trust Co. (1911), 43 Nat. 
Corp,, Rep. 467 (111., App. Ct.) In many jurisdictions in America 
the various assignees of notes secured by the same mortgage and 
maturing at different dates share pro rata in a distribution of the 
security, irrespective of the order of maturity or assignment of their 
respective notes. Douley v. Hays, 17 Serg. & R. (Pa.), 400 ; Wilsoii 
V. Eigenbrodt, 30 Minn. 4, 13 N. W., 907. But in one jurisdiction at 
least such assignees take priority in the order of assignment. Kullum 
V. Erwin, 4 Ala., 452; Alabama Gold Life Ins. Co. v. Hall, bS 
Ala., 1. A large number of jurisdictions, however, hold that priority 
shall be determined by the order of maturity of the various notes. 
Lyman v. Smith, 21 Wis., 674 ; Winters v. Franklin Bank of Cincinnati, 
33 Oh. St., 250. Nor is this order affected by the presence of an 
acceleration clause in the mortgage. Leavitt v. Reynolds, 79 la., 
348; Horn v. Bennett, 135 Ind., 158,34 N. E., 321. Contra, Pierce v. 
Shaw, 51 Wis., 316, 8 N. W., 209. This view would seem preferable 
as giving effect to the probable intention of the parties that by a prior 
date of maturity, which carries with it, in the absence of an accelera- 
’ tion clause at least, a prior right to foreclose, a party is to be entitled 
to a preference. The assignee, however, is usually allowed to prevail 
over the assignor irrespective of the order of maturity. Parkhurst v. 
Watertown Steam Engine Co., 107 Ind., 594, 8 N. E., 635 ; Anderson 
V. Sharp, 44 Oh. St., 260, 6 N. E., 900. Contra, Wood v. Trask, 7 
Wis., 566. See 25 Harvard Law Review, p. 392. 

Mortffaffe with poasesaion in the Konkan.— See pp. 410-411, 
ante. Anunt v. Arjun (1880), Bom. P. J., 293 ; Wamanji v. Amba (1881), 
Bom. P. J., 117 ; Naro v. Balaji (1880), 'Bom. P. J., 303. Distirig. 
Hari Ramchundrav. Mahadaji (1867), 8 Bom. H. C., 50. But if the 
mortgagor remains in possession as tenant under the mortgagee, the 
latter will be treated as having taken possession. Anunt v. Arjm, 
Supra ; Wamanji v. Amba, supra ; Skival v. Naro (1882), bom. P. J., 191 , 
priority Priority loat by fraad or miarepreaeptation. — See pp. 416- 
m«ybelo*t. 413 Of. Droper V. Boriocc (1699), 2 Vern., 369. Dieting. 16- 

botson. V. Bodes (1706) 2 Vern., 564; Faithful v. Ewen (1878), 7 Chi 
D., 496; Macfarlane v. Lister (1887), 37 Ch. D., 88 ; Gheran 
V. Kunj (1887), 9 All., 413. A prior mortgagee having con- 
curred in inducing the subsequent mortgagees to advance their 
money as a first charg4i cannot afterwuds turn roimd and claim 
priority over that charge in favour of his own earlier mortgage. 
Baman v. Sted Brothers (1911), 391. A.; 14 C. L. J., 79; 16C. W. N., 
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813. Upon the treaty for a mortgage of an estate, a person who was Priority 
entitled to be recouped out of the estate, in case a certain iucum- framir ^ 
brance was levied out of his own estate, was in communication with 
the mortgagee upon the subject of the mortgage, but did not inform 
him of his equitable claim, it was held that he could not afterwards 
set up his claim against the mortgagee. Boyd v. Belton (1844), 

] Jo. & Lat., 730. But mere omission to comply with the 
provisions of a Statute will not in the absence of fraud or 
negligence affect a security which is otherwise valid. It used to 
be thought at one time that a director or officer of a limited 
company advancing money on the security of a debenture or 
mortgage made by the company and omitting to register it could 
not acquire a valid charge against the creditors. But it is now 
settled that it is neither justice nor equity to inflict a forfeiture 
which the Statute does not impose in addition to the penalty 
which it does. Wriffhi v. Horton (1887), 12 App. Cas., 371. 

Priority lost by gross neglect. — See np. 419-135, nnU\ It is Gro^H 

1 - 11 - 1 * 1 1 
not; gross negligence to allow a trustee in whose name a mortgage lias |,rivrity. 

been taken, part of the money belongiii" to the wife of the trustee, 

to hold the inort}{age-deed. iSlockltowe v. Countess oj Jerm/ (1861). 

1 .T. & H., 721. Not asking for or improperly surrendering title-deeds. 

See pp. 421 — 42.5, 435, ante ; Hoe also liangasami v. Annanuilm (lh07), 

31 Mad., 7 ; 17 M. L. .1., 49f*, where failure to obtain the title-deeds 

from the mortgagor was held not to amount to gross negligence under 

the circumstances of the case ; cf. Worthingtofi v. Morgo’it (1849), 

16 Sim., 547. Omission to search the register. Pp. 432—435. 443, 

antr. Cf. Morecock v. Dickens (1761), Amh., 678; Valor v. Cooley 

(1750), 1 Cox., 183; Bally. Riversdale (1826), Beat., 550; Lindsay 

Cihb.s (1826), 3 DeG. & J.,690, 698 ; WisetiUin v. Westland (1826), 1 Y. 

& .1., 1 17 ; 30 R. R., 765 ; O’Byrne's Estate (1854), 15 L. R. Ir., 373. 

Where one person puts It in the power of another to On„Jort. 
deceive a third person.— See pp. 426 — 428, ante. The mere omis- jm- 
sion by a person to do something which it is not his duty to^ do but 
which if done would have prevented loss to another, is not sufficient to 
render such person liable for such loss, nor to deprive him of any ^*8^^ 
which he would otherwise have had against that other. Arnold v. 

The Cheque Bank (1876), 1 C. P. D., 578 ; Keith v. Burrenes (1876), 

1 C. P. D., 722, reversed on appeal but not on this point. Ct. 

Govind v. Ravuji (1887), 12 Bom., 33. 

Bffect of release of prior charge.— See pp. 458— 46o, ante; 

cf. Greenwood v. Churchill (1843), 6 Beav., 1843f. 

When forfeiture of priority in favour of one mortgayM 
wUl enure to benefit of other mortgagees. — See p. 429, ante. 
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Where seen- 
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For the adjustment of rights where a later incumbrancer is preferred 
to an earlier one but not to another coming after earlier incumbrancer 
see p. 429, ante. Cf. KeUeher, p. 133. 

Implied promise to Indemnify.— Where a mortgagee agrees 
to postpone his security at the instance of the mortgagor in order to 
enable the latter to obtain a fresh advance, the court will infer an im- 
plied promise by the mortgagor to indemnify the mortgagee against 
any resulting loss. Ex parte Ford (1886), 16 Q. B. D., 306. 

79. If a mortgage made to secure future advances, 
the performance of an engagement or the balance of a 
running account, expresses the maximum to be secured 
thereby, a subsequent mortgage of the same property 
shall, if made with notice of the prior mortgage, be post- 
poned to the prior mortgage in respect of all advances 
or debits not exceeding the maximum, though made or 
allowed with notice of the subsequent mortgage. 


Illmtration. 

A mortgages Siiltanpur to his bankers, B Co., to secure the balance 
of his account with them to the extent of Bs. 10^000. A then mortgnges 
Sultanpur to C, to secure Rs, 10,000, C having notice of the mortgage to 
B db and C gives notice to i? Co. of the second mortgage. At the 
date of the second mortgage, the balance due to B iJb Co^ does not exceed 
Rs. 5,000. B df Co. subsequently advance to A sums making the balance 
of the account against him exceed the sum of Rs. 10,000, B d Co. are 
entitled, to the extent of Rs. 10,000, to priority over C. 

If the mortgage, dec., expressee the maximum to be 
secured thereby. — The provisions of fhe section will not obviously 
apply, where the security is given on account of the general balance of a 
floating account. But, as pointed out by Lord Romilly, there is no 
distinction in principle between such a case and one where a limit is 
put in. Menzies v. Lightfoot (1871), 11 Eq., 459, 466. The section 
as originally drawn was confined to mortgages made to secure running 
accounts and was afterwards extended to mortgages to secure further 
advances, and the performance of engagements by the Law Commis- 
sioners in 1879 on the ground that the proposed rule was more just 
than the English law on the subject. The opinion of the three Law 
Commissioners may not, however, be shared by the mercantile com- 
munity in this countfy ; but as the section only applies to mortgages 
of immovable property, they will not probably be much affected by 
this novel experiment in legislation. 
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For some remarks on this section, see pp. 394 — 100, ante. See 
also Bank of Africa v. Salisbury, &c., Co. (1892). A. 281 ; Detlty v. 
Uoyds Bank (1912) A. C., 756, reversing (1910). 1 Ch., 548. In America 
by the weight of authority a mortgage for future advances ve.«t8 a 
right in the mortgagee tor all advances which may be made, if they 
are optional, unless there is actual notice of intervening iucumbrnnces. 
Ward v. Cooke, 17 N. J. Kq., 93. But if the. advances are ohligatorv, 
actual notice will not invalidate them. Crane v. Deming. 7 t'onu.. 387. 
Cf. Dalip V. Chaif (1912), 16 C. L. J., 394 ; Ih., 16 (’. h. J.. 101. 

80. No mortgagee paying of? a prior mortgage, 
whether with or without notice of an intermediate mort* 
gage, shall thereby acquire any priority in njspect of 
his original security. And, except in the case provided 
for by section 79, no mortgagee making a subset|ucnt 
advance to the mortgagor, \vlu*ther with or without 
notice of an intermediate mortgagi*. shall thereby acquin? 
any priority in respect of his security for such subse(juent 
advance. 

Taolcinsr. — The doctrine of tacking, which, according to the mar- 
ginal note, is abolished by the Act, docs not se«‘m to have ever foiinil its 
way into our law. See pp. 401. 402. anie. See also Minhv v. Kishan 
(1890), 12 All., 546; Vtlaya v. Bhajahari (1869). 11 \V. H., 310 ; 2 B. 
L. R., App., 45; Sirbadhw Baghvnalh (188.5), 7 .\ll.. 568, 573. 

Marshalling and Contribution. 

81. If the ow'ner of two properties mortgages them 
both to one person and then mortgages one of tin* jiro- 
perties to another person who lias not notice of tlic former 
mortgage, the second mortgagee is, in the absence of a 
contract to the contrary, entitled to have the debt of the 
first mortgagee satisfied out of the property not mort- 
gaged to the second mortgagee so far as such property 
will extend, but not so as to prejudice the rights of 
the first mortgagee or of any other * person having 
acquired for valuable consideration an interest in either 
property. 


racking: 

iiboliilied. 


Marshuliint? 

tetjuiitit's. 
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There mu»t be owner o£ two properties mortgages, &c.— See pp. 349— 

07^ eummoir Galsworthy (1843), 3 Jur. (n. s.), 249. A 

debtor. bankrupt, to whom two estates were devised, charged with the pay- 
ment of legacies, had mortgaged each of them separately, and the 
assignees held the estates, subject to the unpaid legacies and the mort- 
gages. One of the estates was sold for £1,000 more than the amount 
of the mortgage-money with which it was charged, which surplus 
was sufficient to pay the legacies ; but the proceeds of the other estate 
were scarcely sufficient to satisfy the mortgage on it. It was held on 
the application of the mortgagees of the last mentioned estate, 
that the outstanding legacies should be charged exclusively on the 
surplus-proceeds of the first estate. Hartley, Exf. (1836), 1 Deac., 
288. There must be a common debtor. See pp. 368, 359, ante. 
The principle underlying the section will apply in a case where 
land and movables are mortgaged together to one person and the 
land alone is afterwards mortgaged to another. Cornwall, In re (1842), 
6 Ir. !E(|. R., 63. 

Second mortgagee would include a purchaser under a decree 
on a second mortgage. Inderdawan v. Gobind (1896), 23 Cal., 790 ; 
cf. Raoji V. Narayan (1896), Bom. P. J., 629. 

Prior niort- prejudice the rights of the first mort- 

Rating*'equHl would exclude marshalling, where the prior mort- 

right8 ovcr gagee has not equal rights over both funds. Pp. 350, 351, It 

both funds. been said that the mere fact that the property which would be 

left as a primary security for the first mortgagee is the subject or is 
likely to be the subject of a claim by a third party will not afiect 
the application of the doctrine. Inderdawan v. Gobind (1896), 23 
Cal., 790. But there can be no doubt lliat as a rule marshalling can- 
not be enforced against the prior mortgagee, where there is any doubt 
of the siifficiency of the fund upon which the junior creditor has 
no claim ; or where the prior creditor is not willing to run the risk of ob- 
taining satisfaction out of that fund ; or where that fund is of a dubious 
character, or is one which may involve him in litigation to realize. 
Jones, sec. 1628. See pp. 350, 352, ante. 

Or any other person having acquired for valuable con- 
slderatloop Ac. — See pp. 362 — 354, ante, Cf. Wellesley v, Mornington 
(1869), 17 W. R. (Eng.), 355. A mere judgment-creditor would not 
come within these words. See p. 361, ante; see also In re ScotCs 
Estate (1868), 14 Ir, Ch., 66. It should be observed that the words 
/without notice’ are* omitted in the last part of the section. 

For the rights dt a surety. — ^See p. 358, ante. Where a tenant 
for life borrowed money to secure which he and the remainderman 
joined in a mortgage of the inheritance, it was held that the latter 
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would rank as a creditor on the assets of the former for the money 
and might call on the mortgagee to make the utmost of his mortgage. 

Ross V. Stirling (1816), 4 Dow., 442. 

Marshallinfi: where a person is entitled to two seourltiee. 

— A mortgages Blackacro to B, and gives him as a rollatt»val stHnirity^'' «ecuri 
a judgment which attaches on both Blackacre and \Vliit 4 ‘acrc. Sub- 
sequently B assigns his debt and securities to i\ and A at tlie same 
time mortgages Blackacre to C, for a further sum with a toviuuutl 
against all incumbrances except the mortgage tc B. It was held that 
C as against a puisne incumbrancer is entitled t(» be paid the debt 
assigned to him by B out of Whiteacre first, so as to leave Blaekncre 
unimpaired to meet the second mortgage made to himself, hi rr 
Roidifs Estate (1861), 11 Ir. Ch., 369. 

Remedy of the second mortgagree where his security is 
exhausted by the first — Se(‘ p. 358, mtiv. It sliould Ix^ not iced 
that the subrogation is to the mortgage only and not to its rank ; the 
effect of the subrogation being to replace tlie disapjiointed « r(*ditor in 
the same position which he would have <»cciipied, if the properties 
comprised in the first creditor's mortgage liad been ])roceede<l against 
in equitable order of prii^rity. (3. Art. 2011, Civil Code of Italy. 

82. Where seveTfll proporties, whether of one or (.mirf'iitiun 

t(i iivir'KattB- 

several owners, are mortgaged to secure one debt , such -iKht. 
properties are, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by the 
mortgage, after deducting from the value of each i>ro- 
perty the amount of any other incumbrance to which it 
is subject at the date of the mortgage. 

Where, of two properties belonging to the .same owner, 
one is mortgaged to secure one debt and then both are 
mortgaged to secure another debt, and the former debt 
is paid out of the former property, each property 
is, in the absence of a contract to the contrary, liable 
to contribute rateably to the latter debt after deducting 
the amount of the former debt from the value of the 
property out of which it has been pgid. 

Nothing in this section applies to a property liable 
under section 81 to the claim of the second mortgagee. 
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Where several properties, dec., are mortgafired to secure 
debt. one debt. — See pp. 368 — 378, ante. This section merely refers to the 

liabilities of the owners of incumbered estates inter se., Roghu v. 
Hurlal (1891), 18 Cal., 320 ; Kuppusami v. Papathi (1897), 21 Mad.. 
369. It is not very artistically w’^orded ; but the meaning is that where 
several estates subject to the same mortgage either originally be- 
longed to, or subsequently become the property of different owners, 
and one of such owners pays off the debt, he has the right to call upon 
the owners of the other estates to contribute rateably to the payment 
of the debt, according to a valuation of the several estates, taking 
into account any other incumbrances affecting them respectively. 
The principle that each parcel of the mortgaged propeity is liable 
rateably to its value applies equally where the mortgagee himself 
buys the equity of redemption in one or more of such parcels, or re- 
leases any part of the security. See pp. 314-318, ante; cf. Bishesimr 
V. Ram (1900), 22 All., 284. A mortgagee cannot release a part of 
the mortgaged property and then seek to enforce his entire claim upon 
another portion in which third parties have become interested as 
assignees. Ponnusami v. Srinivasa (1908), 31 Mad., 333. So a mort- 
gagee of a debt and other properties having allowed the debt to be time- 
barred, cannot throw the burden of the entire debt on the rest 
of the properties, and the holders of the mortgagor's rights in 
those properties, other than the mortgagor himself, can call upon 
the mortgagee to make an apportionment. Isri v. Gtinga (1909), 
14 C. W. N., 165. A mortgagee who has a security upon two or 
gagt^ cannot ^ove properties, which he knows to belong to different persons, cannot 
relewe his Han release his lien upon one so as to increase the burden upon the others 
properties. Without the privity or consent of the persons affected. But this rule 
has no application where the effect of the release is only to diminish 
the mortgagee's own security and is made before any transfer by 
the mortgagor of any portion of the property. Mir Eusuff v. 
Panchanan (1910), 11 C. L. J., 639. See also pp. 317, 318, a'nte, 
Cf. Jugal v. Kedar (1912), 10 A. L. J., 211. So where after a mort- 
gage of properties A, B and C the mortgagee and mortgagor by 
a registered instrument extinguished the mortgage-charge on property 
A, and subsequently the mortgagor mortgaged properties B and C to 
a second mortgagee, such subsequent mortgagee was held not entitled to 
claim that the mortgage-debt should be apportioned between A, B and C. 
Ramav. Manak (1906), 7 Bom. L. R., 191. But a mortgagee cannot 
by any act of parties entitled only to the equity of redemption, be 
deprived of his right to resort to any estate comprised in his mortgage 
so long as he has not released it and the mortgage is kept alive. Krish- 
na V. BhairtA (1906), 32 Cal., 1077 ; 9 C. W. N., 868. See also p. 360, 
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arUe. Diffeieat properties may be mortgaged at different times to secure IHfforunt pro- 
tbe same debt ; and it is immaterial that a further advance was made 
to the mortgagor on the occasion of the subsequent securitv. The ^**^<^*‘*‘*'^ 
only question is whether the mortgagor treated the loan as one con- **"’**' 
solidated loan. See p. 377, ante. In a case where a person borrowed 
money on a charge on certain estates and promised to give a charge on 
certain other estates, which promise was followed by an actual charge, 
it was held that he must be treated as having raised that sum rateablv 
out of all his estates according to their respective values, after deduct- 
ing the prior incumbrances upon them. Roche joucauld v. Bonsteail 
(1898), 1 Ch., 550. 

Before a case of contribution can arise, the several 
estates must have been liable to one common demand. 

p. 377, ante. Thus where A, the first mortgagee of Whiteuciv, 
and B, the first mortgagee of Blackacre, joined in a mortgage of both 
estates and consented to give to the subsequent mortgagee priority 
over their respective charges ; and the lands were subsequently 
sold, and the subsequent mortgage was paid off out of the proceeds 
of sale of both properties and the surplus-proceeds of sale of Whiteacn* 
were not sufficient to pay off the mortgage upon it : it was held that A 
was not entitled to contribution against B, there not having been 
any common liability to pay a common demand. Re A'c//// (1858), 

9 Ir. Ch. R., 87. ‘ ‘ 

A grantee under a voluntary conveyance, which contained no refer- Where ii.» 
once to any charge and no covenants for title express or implied, was eoitruinUon 
held to be under no liability to contribute, when the executors of the 
assignor had paid off the debt after his death, as the charge was 
one created by the assignor himself and not a charge paruimmnt to 
his own title. In re Darby's Estate (1907), 2 Ch., 465. When 
two properties are mortgaged and one is sold in satisiaction of a prior 
mortgage free from the subsequent incumbrance, the whole burden of 
the subsequent mortgage must fall on the other jiropert}*. Bohm 
Thakur v. Collector of Aligarh (1910), 37 L A., 182 ; 32 All., 612. See 
also Baldeo v. Shea (1906), 3 A. L. J., 441. For an instance of the 
mortgagee *s right to a decree for apportionment of the mortgage-debt 
on the different parcels sold to different purchasers by tie mortgagor, 
see Ranunoy v. Pretnehand (1901), 5 C. W. N., 423. 

Ohar^e. — A purchaser of a mortgaged share, who satisfies the 
mortgage-decree is entitled to sue for contribution according to the 
proportionate value of the shares and to «hold the shares of the 
others liable to satisfy the debt under this •section. Sirayvd^din ▼. 

Siraj-ud-din (1905), 2 A. L. J., 698. This section is a statutory enact- 
ment in India of a principle which has long been recognised to be 
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founded on justice and equity. Where several properties are mort" 
gaged to secure one debt, the owner of the property that has been 
made liable for more than its rateable proportion of the debt has a 
charge on the other properties. Bhagwan v. Karam (1911), § A. L. 
854. See also pp. 370, 371, ante. 

In the absence of a contract to the contrary. — See pp. 376, 
377, ante. The words do not necessarily refer to a contract at the 
time of the mortgage. Rama v. Manak (1905), 7 Bom. L. R., 191. 
It is not clear who would be the parties to such contract, where 
the properties belong to the same owner ; in which case the 
right to claim contribution can only arise upon a severance of the 
ownership of the mortgaged estates. ‘An intention to the contrary* 
would probably have better expressed the meaning of the legislature- 
It is hardly needful to state that there can be no contribution where 
the payment is made by the person primarily liable. See pp. 374, 
375, ante. It has been held in Madras that an agreement binding only 
as between the mortgagors w'ould not be a contract to the contrary 
within the meaning of the section which applies only to contracts 
between mortgagor and mortgagee. It has also been held that a con- 
tract between the owners of the equity of redemption, though binding 
upon the parties, will not bind their assigns whether with or without 
notice. Ramabhculrachar v. Srinivasa (1900), 24 Mad., 85. 

After deducting tbe amount of the former debt, Ac.—When 
Amount of the amount due on the earlier mortgage exceeds the value of the 
gage exceeds property comprised in that mortgage, the necessary result is that the 
the property whole of the amount of the second mortgage is recoverable from the 
other property comprised in the later mortgage. Ghylam v. Oobardhan 
(1911), 8 A. L. J., 195. A vendor’s lien is treated for this purpose 
like any other incumbrance. Barnwell v. Ironmonger (1860), 1 Dr. & 
S., 242 ; cf. DeRochfort v. Dawes (1871), l2 Eq., 540. A fund with 
fluctuating income contributes towards the discharge of the mortgage, 
according to its actual income anno in annum. Letj \\ Ley (1868), 9 
Eq., 174. Improvements made by the purchaser are not taken into 
account. See p. 374, ante. 

Oontribution between tenant for life and remainder- 
man. — Questions of contribution may also arise betw’een persons 
having limited interests and those entitled in remainder. A person 
having a limited estate is not under any obligation to pay off the 
principal but only to keep down the interest. He shall, therefore, 
contribute only in proportion to the benefit he derives from the 
discharge of the mortgage-debt. In England, it was formerly the 
rule that the tenant for life should pay one-third and the remainder 
man two-thirds. But the usual course now is a reference to chamber 


Where the 
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to state the amount of contribution. Coote, p. 75tj. As to the inode of 
apportionment where the niort.<ia«;e is payable by instalniems of prin- 
cipal and interest, see (yRorle v. O'Rorke (187()), 17 L. R. R,, 37 (j 

Contribution u^here mortgaged estates have been devised, wi.ero lauds 
— See p. 378, mUe, Where lands are devised eharued with del>ts, all witii 

the devisees, including the devisee of the mortgaged estate, if so eJiarged 
must contribute pro mfd towards payment of tlie mortirai-e-didu. 

Carter v. Banmdiston (1718), 1 \\ Wins., 505 ; MiddlefaH v. .]fiddlrfon 
(1852), 15 Beav., 450; Harper \\ Miimhiij (1850), 7 DeO. M. & 

G., 369; disting. v. ir/.s‘d<>iA (1854), 2 Sm. & GifY., :]‘)(). / 

being entitled to the lands of P and K mortgaged tin* same, and hv 
his will having giving his son H all his interest in the lands of P 
devised thus, “ I give, devise, and bequeath unto my son .1, but. in 
trust to, and for the sole use and behoof of my daughter C without 
the control of her husband, all my interest in and to my lands of K 
&c., wdth full power to dispose thereof with the consent of (\ buf 
subject to his debts, legacies, <fec.’’ After his father's d(‘atli, // took 
an assignment of the mortgagts and went into possession of all thr 
mortgaged premises. On a bill filed by C and her husliand agains’ 

//, and A praying a redemption and cliarging that the mortgage wa*^ 
then paid off by the perception of rents and ])rofits ; it was held 
that ithe lands of K were not liound to exonerate the lands of /^ but 
that both should contributt^ rateably to the payment of the mortgage. 

Clarke v, Brereton (1835); 1 Jones, 165. 

Nothing in this section applies, dsc. — The last puragruph 
of this section seems to have been taken from Fislier, set*. 1319, when* 
it is said that the right of contribution will he pic* vented by th<* right 
of marshalling from being applied against an estate which is liable 
to other creditors of the debtor, citing Bartknlowew v. A/r//y (1737), 

1 Atk., 487. Mr. Macpherson thinks that tliis clause goes too far 
(Law of Mortgage, p. 687), and as it stands, it is certainly not very 
intelligible. 

Actions for contribution. — All the persons liable to contribute Ualility for 
hould be joined as parties, but the liabilities of the several <Jefend- 
ants must be apportioned by the decree. Hirachand v. Abdul (1877). 

1 All., 455. The plaintiff may also bring a single suit in respect of t wo 
or more sales. IhnHosainw. Jiamdai (1889), 12 All., 119; dinting. 

Sesha v. Krishna (1900), 24 Mad., 96 ; 10 M. L. J., 383. It should 
be noticed that the obligation to contribute is not a personal obliga- 
tion, and the person who is called upon to contrilbute may exercise his 
option whether he will save his interest by paying the debt or let his 
interest go. See Bhagirath v. Naubat (1879), 2 All., 115 ; Ibn Ho-ain 
V. Ra^ndai, supra ; cf. Baldeo v. Baipiath (1891), 13 All., 371. 
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Court money 
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mort^ri^e 


Rifjrbt to 
money 

deposited by 
roortfra^or. 


Deposit in Court. 

83 . At any time after the principal money has be- 
come payable and before a suit for redemption of tlie mort- 
aged property is barred, the mortgagor, or any other person 
entitled to institute such suit, may deposit, in any Court in 
which he might have instituted such suit, to the accoimt of 
the mortgagee, the amount remaining due on the mortgage. 

The Court shall thereupon cause written notice of the 
deposit to be served on the mortgagee, and the mortgagee 
may, on presenting a petition (verified in manner pres- 
cribed by law for the verification of plaints) stating the 
amount then due on the mortgage, and his willingness 
to accept the money so deposited in full discharge of 
such amount, and on depositing in the same Court the 
mortgage-deed if then in his possession or power, apply 
for and receive the money, and the mortgage-deed so 
deposited shall be delivered to the mortgagor or such 
other person as aforesaid. 


On depositing, fto., the mortgage-deed. — The Court can only 
compel the mortgagee to deliver up the mortgage-deed. It cannot 
give any other relief. An order under this section is not in the nature 
of a decree in a suit ; nor can the provisions of sec. 375 (O. 23, r. 3) of 
the Code of Civil Procedure be e-ictended by analogy to proceedings 
under this section. Tatayya v. PicJtayya (1890), 13 Mad., 316. 

The mortgagor, &c., may deposit. — Where the mortgagor de- 
posited the amount due in one court after the institution by the 
mortgagee of a suit to enforce his mortgage in another court, the 
deposit was held not to be a valid one so as to stop the running of 
interest. Bayya v. Narasinga (1911), 35 Mad., 209. Where a mort- 
gagor before bringing a suit for redemption deposited the mortgage- 
Whore deposit money in court to the credit of persons who were not entitled to it in 
ineffectas . addition to that of persons who were really entitled, it was held that 
he was not entitled to claim the benefit of secs. 83 and 84 inasmuch 
as the persons reall}^entitled to the money could not draw it out. 
Madhavi v. Kunki (189^), 23 Mad., 510. See also Debendra v. SoM 
(1904), 26 All., 291 ; disting. Ram v. Sahibzada (1889), 5 A. W. N., 328. 
The deposit must also be unconditional. Nanu v. Matwku (1890), 
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14 Mad., 49 ; disting. Kora v. Ramappa (1893), 17 Mad., 267. If the 
mortgagee accepts payment, he cannot afterwards enforce his security 
for any payments made by him which he would have been entitled 
under the law to add to the mortgage-debt. Amndi v. Durvajaf (1890). 

13 All., 195. The creditor is entitled to refuse to receive payment 
in instalments of the sum due to him in the al)8ence of any stipulation 
or covenant to that effect. Bekari v. Ram (1902), 24 All., 461 ; cf. 

Raghub v. Bhobui (1903), 8 C. AV. N., 216. 

Premature deposit. — When a deposit is premature, the provision.^ 
of this section or of sec. 84 do not apply. Ram v. Krishna ji (1901), 2(i 
Bom., 312 ; 3 Bom. L. K., 939. Money deposited by the mortgagor 
under this section does not become the property of the mortgagee, until 
he has complied with the conditions laid down in it. Mothiar v. 
Ahmatti (1905), 29 Mad., 232. If a mortgagee draws out of court ^ ^ 
money which has been deposited by the mortgagor under this section 
he must be taken to have accepted it in full discharge of the amount tho 
due on the mortgage and would be incompetent to canyon an appeal 
again.st a decree for redemption with regard to the amount due 
after such withdrawal. Dal Singh v. PUam (1902), 25 All., 179: 

Cf. Ram Chandra v. Keshohatl (1909), 36 1. A., 85 ; 36 Cal., 840 ; where 
a receiver on behalf of tlie mortgagees withdrew the money di^posited. 

But where the mortgagee refused to accept the amount (ieposited 
ill full discharge of the mortgage-debt, but upon the mortgagor's 
statement that the amount deposited might be paid to the mort- 
gagee and that he might seek his remedy for the balance, if any, 
the mortgagee received the money, it was held tliat the conse- 
quences of deposit in court under this section did not follow and 
that the withdrawal had not the effect of a full discharge of the debt . 

Har V. Pirihi (1909), 32 All., 142; 7 A. L. J., 65. Where a prior 
mortgagee has withdrawn a deposit made by a subsequent mon- 
gagee to redeem a prior mortgage, the withdrawal must be deemed to 
be an acknowledgment by the person to whose credit the mone)^ is 
deposited of an actually existing mortgage capable of being redeemed. 
Sunelira v. Shadi (1904), 1 A. L. J., 590. 


84 . When the mortgagor or such other person as 
aforesaid has tendered or deposited in Court under section 
83 the amount remaining due on the mortgage, interest 
on the principal money shall cease frdin the date of the 
tender or as soon as the mortgagor or such other person 
as aforesaid has done aU that has to be done by him to 


Cefftfttioii 

interest 
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Whether 
mortgagor 
ahonld keep 
the money 
tendered al- 
ways ready 


enable the mortgagee to take such amount out of Court, 
as the case may be. 

Nothing in this section or in section 83 shall be tleemed 
to deprive the mortgagee of his right to interest when 
there exists a contract that he shall be entitled to reason- 
able notice before payment or tender of the mortgage- 
money. 

OesBation of interest on improper refusal of tender. — 

Where the moi-tga^^or niade a proper tender to the mort^^agee who 
refused to hand over to the mortgagor then and there an indorsed 
reconveyance of the mortgaged property witlj the title-deeds, the court 
refused to allow the moitgagee interest and costs subsequent to the 
date of the tender in the action for redemption brought by the moi t- 
gagor. Rourke v. Robinson 1 Ch., 480. But a moHgagor suing 

for redemption, who had not actually set the money aside, was held 
liable for interest from tlie dale of tender to tlie date of actual pay- 
ment, he having had the use of the mortgagee’s money all that time. 
Edmondson v. Copland (1911), 2 Oh., 301 . It has, however, been held in 
a Madras case that interest ceases to run on the principal amount from 
the date of tender ; and that it is not necessary that the mortgagor should 
after such tender always keep the money ready for paviuent. Vclciiiuda 
V. Hyder (1909), 33 Mad., 100; 19 M. L. j!, 618. But see pp. 232, 
236, ante. Where, however, the mortgage amount dej)osited by the 
mortgagor has been withdrawn by him on the mortgagee's refusal 
to accept it, interest on such amount doe.s not cease to run. Krishna- 
sami V. Thippa (1910), 35 Mad., 44. A tender must be made either 
to the principal or to his authorised agent and a tender made to a 
person who disclaims authority to receive it is made at the maker’s 
risk. Bai R^dtonhai v. The Fraser, dtc. (1907), 32 Bom., 521 ; 9 Bom. 
L. K., 203. Interest is not payable for the day on which the money 
was advanced as also for the day it was repaid in the absence of proof 
of a usage to that effect. Rayhub v. Bhobui (1903), 8 C. W. N., 216, 
A valid tender must be an unconditional offer to pay a specific and 
ascertained sum, and there cannot be a tender or an agreement to 
waive tender of an unascertained sum. Lai Baicha v. Arcot (1910), 
34 Mad., 320. As to when tender of an amount less than what was 
ultimately found to be due may be a valid tender fro tanto, see Digambar 
V. Harendra (1911), IKC. L. J., 226, 233 ; 14 C. W. N., 617, 624. 

Or as Boon aB the ihortgagor or such other person as afore 
Bhld, fto. — Notice must be served on the mortgagee of the deposit 
before interest will cease to run. Sitasrarmyya v. Venkatrmianna 
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(1888), 11 Mad., 371 ; cf. Deo DuH v. Bam (1886), 8 502, 608. 

T1ics 6 cases show that the provisionn of the present section will over- 
ride those contained in the last. Where the mortgagee defendant is \Vher«? mori 
a minor it is requisite tliat a guardian ad iitem should l>e appointed 
l>oth to leceive service of tlie notice of deposit under this section and 
to take the deposit out of court. Until the mortgagor has procured 
the appointment of u guardian ail litem for tlie above purpose, he cannot 
be said to have completelv performed Ids part and cannot there- 
fore claim exoneration from liability to pay iutert\st. Panduramj v 
Mahadaji (lb02), 27 Bom., 23. If the deposit is iiKsufVicient, tin- 
mortgagor wdll not be entitled to the benelit of the section, even pn, 
tanio. Deo Dat v. Ram, supra. W’here, however, the mortgagor 
deposited the amount found due by the court of first instance, hiif 
on an appeal by the mortgagee the eouii of appeal found a larger 
sum to be due, it was held that the sum d(‘j)osited operated as a 
payment pro tu^ito, and interest wmild run after deposit only iqurn 
the difference. The principle that a mortgagee is not bound to 
accept any sum in part satisfaction of his decree applies, it lias been 
said, only to cases wliere there i.s no dispute as to what is dm . 

Ditjamhar v. Harendrn (BtlO), II C. L. J., 220; M V. \\\ N., 017. 

Sifits jor Foreclosure, Sale or I{ede7n])lum. 

[The provisions relating to procedure contained in sections Ho 
to SK), t)2 to 04, 9(3, 97 and 99 have been re])ealed by the (’ode of Civil 
Procedure, 1908, and re-enacted in Order XXXIV, of the Code, for 
which see pos/.J 

85. Subject to the provisions of the Code of Civil Prove- ^ 
dure, section 437, all persons haring an interest in 
property comprised in a mortgage must be joined as parties ‘■••'•‘'"■I’l' *" 
to any suit under this chapter relating to such mortgage . 
Provided that, the plaintiff has notice of such interest. 

Note. — This section has been repealed l)y tlie Code of Civil 
Procedure (Act V of 1908). For notes .see Order XXXIV, rule 1, 
post. 

86 In a suit for foreclosure, if the plaintiff succeeds, UeerMin 

* * 1 • r 1 loreclonore 

the Court shall make a decree, order ingie that an account be ,uit. 
taken of what will be due to the plalutiff for principal and 
interest on the mortgage, and for his costs of the suit, if any. 
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awarded Ui him, on the day next hereinafter referred to, or 
dedaring the amount so due at the date of such decree, 

and ordering that, ufon the defendant faying to the 
plaintiff or into Court the amount so due, on a day within six 
months from the date of dedaring in Court the atnounf so 
due, to he fixed, hy the Court, the plaintiff shall ddiver up 
to the defendant, or to such person as he appoints, all 
documents in his possession or power r dating to the nun tgaged 
property, and shall transfer the properly to the defendatil free 
from all incumbrances created hy the plaintiff or any person 
claiming under him, or, where the plaintiff claims hy derived 
title, hy those under whom he claims ; a)id shall, if necessary, 
put the defendant into possession of the property, hut 

that, if the payment is not made on or before the day to 
he fixed hy the Court, the defendant shall he absolutely 
debarred of all right to redeem the property. 

Note. — This soctioii has })een repealed by the Code of Civil Jho- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 2, jiost. 


Procedure in 
c.iso of 
payment of 
amount dtie. 


87. If payment is tnade of such amount and of such 
subsequent costs as are mentioned in section 94, the defendant 
shall {if necessary) he put into possession of the mortgaged 


property. 


Order absolute 
for fore- 
closure. 


If such payment is not so made, the plaintiff may apply 
to the Court for an order that the defendant and all persons 
claiming through or under him he debarred absolutely of all 
right to redeem the mortgaged property, and the Court shall 
then pass such order, and may, if necessary, deliver possession 
of the property to the plaintiff : 


Provide that the Court may, upon good cause shewn 
and upon such terms, if any, as it thinks fit, from time to 
time postpone the day appointed for such payment. 


Power to 
enlarge time. 
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On the passing of an order under the second paragraph 
of this section the debt secured by the mortgage shall be 
deemed to he discharged. 

In the Code of Civil Procedure, Schedule J]\ Xo. 129. Ait \iv ..f 
for the words “ Finol decree ” the words Decree ahso- 
lute ” shall be substituted. 

Note. — T his section has been repealed by the Co<le of Ci^ il Ihci- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule o. ftost. 

88. In a suit for sale. If the plaintiff succeeds, the Court i,oor.o tor 
shall pass a decree to the effect mentioned in the first and second " ’ 
paragraphs of section 86, and also ordering that, in default 

of the defendant paying as therein mentioned, the inortyagrd 
property or a sufficient part thereof he sold, and that the 
proceeds of the sale {after defraying thereout the e.rpenses 
of the sale) he paid into Court and applied in payment of 
what is so found due to the plaintiff, and that the balance, 
if any, be paid to the defendant or other persons entitled to 
receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and //tc iv) u. 

tlorret* 

mortgage is not a mortgage hy (widitlom^^^^ sale, the Court rnayy in two. iomob 
at the instance of the plaintiff, or of any person interested 
either in the mortgage-money or m the right of redem phon . 
if it thinks ft, pass a like decree {in lieu of a decree for fore- 
closure) on such terms as d thinks fit, including, if it thinks 
fit, the deposit in Court of a reasonable sum, fired by tin 
Court, to meet the expenses of sale and to secure the perform- 
ance or the terms. 

Note.— T his section has been repealed by the. Codtt (,f Civil. Pr*)- 
cedure (Act V of 1908). For notes, see Order XXXIV. rule 1, post. 

89. If in any case under section 88 the defendant pays pruc«iiiu« 
to the vlairdiff or irOo Court on the day fared as aforesaid the ant payw 

r kf 1 • 1 j - amount floe, 

amount due undet the mortgage ^ the costs, if any, awarded to 
him and such subsequent costs as are meiUioned in section 94, 
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Order absolute the defendant shall {if necessary) he put in possession of the 
mortgaged property ; hitt if such payment is not so made, 
the plaintiff or the defendant, as the case may he, may apply 
to the Court for an order absolute for sale of the mortgaged 
property, and the Court shall then pass an order that such 
property or a suffwient part thereof, he sold, and that the 
proceeds of the sale he dealt with as is mentioned in section 
88 ; and thereupon the defendant’’ s right to redeem and the 
security shall both he extinguished. 

Note. — This section has been repealed by the Code of Civil Pro- 
cedure (Act V of 1908). For notevS, see Order XXXIV, rule 6, fosl. 

Uecovery of 90. When the nett proceeds of any such sale are insuffi- 

balance due , ^ " 

oil inortgfiKo. cient to pay the amount due for the time being on the mortgage , 
if the balance is legally recoverable from the defendant other- 
wise than out of the property sold, the Court may pass a decree 
for such sum. 

Note. — This section has been repealed by the Code of Civil Pro- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 6, post- 

Redemption. 

wh^inny 91. Bcsides the mortgagor, any of the following 

d.mption. persons may redeem, or institute a suit for redemption of, 
the mortgaged property : — 

(o) any person (other than the mortgagee of the 
interest sought to be redeemed), having any 
interest in or charge upon the property ; 

(6) any person having any interest in or charge upon 
the right to redeem the property ; 

(c) any surety for the payment of the mortgage- 

debt or part thereof ; 

(d) the guardian of the property of a minor mort' 

gagor on behalf of such minor ; 
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(c) the committee or other legal curator of a lunatic 
or idiot mortgagor on behalf of such lunatic 
* or idiot ; 

(/) the judgment-creditor of the mortgagor, when 
he has obtained execution by attachment of 
the mortgagor’s interest in the property ; 

(g') a creditor of the mortgagor who has, in a suit for 
the administration of his estate, obtained a 
decree for sale of the mortgaged property. 


Besides the mortgSLgor , — This means a mortgagor wlio has 
got a subsisting title to the mortgaged property. Thus a mortgagor reawm. 
cannot redeem if the equity of redemption has been sold in execution, 
though no certificate of sale may have been granted to the purchaser. 

Apa V. Salam (1889), Bom. P. J., 246, But a mortgagor who has abso- 
lutely assigned his equity of redemption will be entitled to redeem, if 
he is sued by the mortgagee on his covenant. Kinnaird v. Trollope 
(1888), 39 Ch. D., 636 ; cf. Pernj v. Parker (1803), 8 Vos., 527. As 
to what amounts to a sale by a mortgagor of his equity of redemption 
so as to preclude him from redeeming the prox)erty, see Gan/jadhar v. 

Balshet (1887), Bom. P. J., 209. A mortgagor is entitled to redeem 
notwithstanding the existence of a puisne mortgage. Baikhantha v. 

Mohetidra (1901), 1 C. L. J., 65. The words ‘ or institute a suit for 
redemption’ are wholly unnecessary. See sec. 60, supra. As to the 
meaning of ‘ mortgaged property ’ see pp. 257 — 259, ante. As to when 
policies of insurance effected by the mortgagee may be redeemed by 
the mortgagor, see Salt v. The Marquess of Northampton (1892), A 
C., 1 ; cf. Frerne v. Brade (1858), 2 DeG. & J., 582 ; Bruee v. Garden 
(1869), I^. R., 5 Ch., 32. 

Any person, other than the mortgagree, dec. Clause (a). — PerfcODi* mtor- 
Any interest in or charge upon the property means any interest in or redeem, 
charge upon the property which is affected by the mortgage, and does 
not include the interest of a mere ryot in Bengal, (itrish v. Juramont 
(1898), 6 C. W. N., 83 ; see also p. 238, ante. Disting. Appu v. 

Amina (1895), 19 Mad., 151. A prior mortgagee who has by purchase 
or foreclosure obtained the interest of the mortgagor is entitled to 
redeem a subsequent mortgagee. Mangli v. Piti (1904), 1 A. L. J., 

360 ; Haasanbhai v. Vntaji (1903), 28 Bom., 153. In Bhajahar^ v. 

Gajendra (1909), 37 Cal., 282 ; 14 C. W. N., 672, the transferees of a 

o, ut 8® 
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When prior prior mortgagee who claimed also to be assignees of the equity of re* 
SfowedTio ro- demption and had been made defendants in a suit by the subsequent 
deem. mortgagee for sale on his mortgage, were held entitled to yedeem the 

second mortgage. The court, however, went further and held that 
even if the transfereesi were only in the position of prior mortgagees 
they having been made parties to the second mortgagee’s suit, were 
entitled to pay off the second mortgage and save the property from 
sale, as otherwise there was no use or necessity for making them parties. 
A lessee under a lease granted by a mortgagor subsequent to 
the mortgage of a portion of the mortgaged property is entitled to 
redeem the mortgage. Raghumindan v. Ambika (1907), 29 All., 679. 
A sub-mortgagee of a puisne mortgagee is also entitled to redeem a 
prior mortgage. Ram Suhhag v. Narsingh (1905), 27 All., 472. A 
puisne mortgagee’s right to redeem a prior moitgage, however, exists 
only so long as the prior mortgage on that portion of the security 
common to the two mortgages is a subsisting one and is capable 
of being redeemed. Baikantha v. Mohendra (1901), 1 C. L. J., 65. 
Reversioner reversionary heirs of the deceased husband of a Hindu widow 

of Hindu wi. have no such interest in the mortgaged property during 
lowed. the life-time of the widow as would entitle them to redeem 

a mortgage made by the husband. Ram v. Kallu (1908), 30 
All., 497 ; 5 A. L. J., 631. Where on the death of a tenant 
without leaving any heirs, the mortgaged holding reverts to the 
zemindar and is not escheated to the crown, the zamindar is 
entitled to redeem the mortgage. Tulshi v. Gurdyal (1910), 33 
All., Ill, overruling Ram v. Maharajah of Yizianagram (1908), 
30 All., 488. Where the equity of redemption is limited to 
persons other than the owners, it may be laid down as a general 
rule that the right to redeem will nevertheless subsist in the 
owners, unless a clear intention is shewn to change the owner- 
ship of the property for purposes other than those of the particular 
mortgage. See p. 239, ante; cf. Immudi'pattam v. Periya (1900), 28 
I. A., 46 ; 24 Mad., 377. 

Persons bav- Any person havinflr any interest in, Ac. Clause (6).~S;ee 
iii*theHght PP* ^37 — 240, arde ; cf. Sakharamx, Gangaram (1895), Bom. P. J., 214. 
to redeem. Trustees on trust to sell and pay off debts which have been satisfied 
cannot be said to have any interest in the property which would entitle 
them to redeem. James v. Biou (1826), 2 Sim. & St., 600. For the 
right to redeem where an administrator reserves the equity of redemp- 
* tion to himself and* his executors, &c., see Skeffington v. Whitehurst 
(1837), 3 Y. & C., 1 ; (1842) 9 Cl. & P., 219. Where a trespasser who 
" has acquired a possessory title makes a mortgage, the rightful owner 

if he happens to be the mortgagor’s heir, majr redeem in that charac- 
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ter. Stoamirao v. Padappa (1892). 18 Bom., 22, reversed but only 
on the ground that a mortgage of vatfati property could not bind the 
lieir of the vatatidar, Padapa v. Stramirao (19()0)» 24 Bom., 556. It 
may also be noticed that a person who has acquired a possessory title 
under the Statute of Limitations against the mortjjagor may claim to 
xedeein. Fletcher v. Bird (1896), reported in Fisher, p. 1025. 

Any surety for the payment of the mortgafire-debt or any suretvv rtaht 
part thereof. Clause (c),—k surety for the payment of the inter- 
est alone under a mortgage may redeem. Greev v. (1869), 1,. 

R., 4 Ch., 204 ; Forbes v. Jackson (1882), 19 Oh. D., 615. But a surety 
cannot redeem a mortgage given by the debtor to the creditor at a 
different time for another part of the same debt. ^Yade v. Coopc 
(1827), 2 Sim., 155 ; Contract Act, secs. 140, 141 ; and see pp. 542, 345, 
mvte. The rights of the surety are briefly summed u[) in Fislier, sec. 

1427. . “ A surety is entitled to redeem the estate charged by viiiue 
of his right to avail liimself of all the creditors* securities; l>nt not 
where the suretyship is for another debt, or for a distinct jiart of the 
same debt, for which the first security is given. Therefore, if a surely 
by bond for part of a debt, the other part whereof is secured in another 
transaction by a mortgage, be compelled to pay on his bond, he is not 
entitled against a subsequent mortgagee of tlie same (‘staK* to the 
benefit of redemption of the mortgage, in satisfaction of what he has 
paid on the bond.” 

Clauses (d) and (c). — Thes<‘ clauses arc wholly superfluous and (Juuniinn of 
seem to have found their way into tlie section fnnn English text-books ^ 

where the right both of the coniinittee of a lunatic and the guardian 
of an infant to redeem a mortgage on tlie lunatic or infant's estate is 
treated as a debatable point merely because the nature nf tlie estate 
may be thereby changed as between the real and personal represi^n- 
tatives.. See Coote, 717; Fisher, secs. 1440, 1441. 4'liese clauses 
w^ould also seem by implication to negative the right of the guardian 
of a minor or the committee of a lunatie to redeem, if such miiuu' nr 
lunatic is not the mortgagor (see definition in sec. 58, supra), hut is 
merely interested in redeeming the mortgaged property. But this 
could scarcely liave been the intention of the h'gislatun:. 

Tlie Judgement-creditor of the mortgagror, Ac. Clause (/). JudicniQiit' 
See p, 586, ante. See also Ghulani v, Binavath (1901), 23 All., 167. 

A creditor of the mort^^ag^or who has in a suit, Ac. Clause cvcfiior. 

(gy — See p. 586, ante. Where pending a suit bv^ ci*t*ditors for a sale 
of the estate, the mortgagee fraudulently obtained a decree for forf> 
closure ; it was held that they should redeem him notwithstanding djo 
4eci^. Soley v. Salisbury (1725), 9 Mad., 153 ; 2 Eq., Ca. Abr., 600. 
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Enumeration Many of the clauses in this section seem to be altogether super- 
oompfete!* fluous, if not misleading, as with the exception of clause (c) all the 
other clauses may be reduced to the simple proposition that any person 
who is entitled to any interest in any part of the land may redeem. 
See p. 237, ante. The enumeration too, though it has the appcaftnce 
of being complete, is in reality not so. For instance, there is no 
mention of the Court of Wards or the assignee of an insolvent or a 
trustee under a deed of arrangement for the benefit of creditors ; nor 
is anything said of the right of the Crown to redeem an estate which 
has been vested in it by escheat or forfeiture. See Bogers v. Matile 
(1841), 1 Y. & C. C. C., 4 ; Ait.-Gen, v. Crofts (1708), 4 Bro. P. C., 136. 

Order in which persons are aidmitted to redeem. — See pp. 
239, 240, ante. See also In re Cassans Estate (1865), 15 Ir. Ch., 313, 
where it was held that as between the tenant for life and his mortgagee, 
the prior and better right to redeem incumbrances on the fee belongs 
to the mortgagee. 

Decree in 92 . In a suit for redemption, if the plaiwtiff succeeds, 

redemption- . 

suit. the Court shall pass a decree ordering — 

that an account he taken of what will be due to the defend- 
ant for the mortgage-money and for his cmts of the suit, 
if any, awarded to him, on the day next hereinafter referred to, 
or dedaring the amaunt so due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into 
Court the amount so due on a day within six months from the 
date of declaring in Co'urt the amount so due to be fixed by 
the. Court, the defendant shall deliver up ta the plaintiff, or to 
stick person as he appoints, all documents in his possession 
or power rdating to the mortgaged property, and shall re- 
transfer it to the plaintiff free from the mortgage and from all 
incumbrances created by the defendant or any person daim- 
ing under him, or, when the defendant claims by derived 
tide, by those under whom he claims, and shall, if necessary^ 
put the plaintiff inb> possession of the mortgaged property ; 

that, if such payment is not mode on or before the day 
to M'fyted Tbe ^ pfolntiff shall {unless the mart- 
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gage he sim'f^ or usufnictmry) he absolutehf debarred of aU 
right to redeem the 'proferUj, or {unless the mortgage l)e hy 
cotj^Uionat sale) that the property he sold. 

Note. — This section has been repealed by tlie Code of t’ivil Pro- 
■cedure (Act V of 1908). For notes, see Order XXXIV. rule 7, post. 

93. If 'jmymeid is mule of such amoont and of soch \xivn»eoi 
subsequent costs as are mentioned in section 94, the pluintiff'^^mi^n”' 
shall, tf necessary, he put into possession of the mortgaged 
property. 

If such pai/ment is not so made, the defendant man i" 

' , ' '' for6cUmiir« 

(unless the mortgage is simple or usufructuary) apply to ///« *'’■"'•• 
Court for an order that the pkiinlifj and all persons claiming 
through or uiuler him he deharred nhsolutely of all right to 
redeem, or (unless the mortgage is hy conditional sale) for an 
order that the mortgaged, property he sold. 

If he applies for the former order, the Court shall jtass an 
order that the plaintiff and all persons claiming through or 
under him he. ahsolutely deharred of all right to redeem the 
mortgaged property, awl may, if wicessary, delirer fmssession 
of the property to the. defendant. 

If he, applies for the latter order, the Court shall pass an, 
order that such property or a sufficient fmrl thereof he sold, 
and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) he. paid into Court ami applied in fmy- 
ment of what is found due to the defendant, and that the 
balance he paid to the plaintiff or other {iersons entitled, to 
receive the same. 

On the passing of any order urvder this seelkm the. plain- 
tiff’s right to redeem and the security shall, as regards the 
property affected hy the order, both he exHr^iuslted : 

Provided that the Court may, upon good cause sfutvm, 
and upon such terms, if a,ny, as it thinks fit, from time to 
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[ss. 94, 96. 


time postpone the day fixed under section 92 for payment to 
the defendant. 

Note. — This flection has been repealed by the Code of Civil ^o-: 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 8, 'post. 


Costa of 
mortgagee 
subsequent 
to decree. 


94. In firudly adjusting the amount to he paid to a 
mortgagee in case of a redemption or a sale by the Court 
under this chapter, the Court shall, unless the conduct of the 
mortgagee has been such as to disentitle him to casts, add to 
the mortgage-mcmey such costs of suit as have been properly 
incurred by him since the decree for foreclosure, redemption 
or sale up to the time of actual payment. 

Note. — This section lias been repealed by tlie Code of Civil Pro- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 10, pasf. 


otw 9 rt\oo^' 9®- Where one of several mortgagors redeems the 
who*Sfe^ema. and obtains possession thereof, he 

has a charge on the share of each of the othei' co-mort- 
gagors in the property for his proportion of the expenses 
properly incurred in so redeeming and obtaining possession. 

See pp. 347, 348, 370, ante. 

Where one of several mortgagors, &c.— See the definition of 
mortgagor in sec. 58, which must considerably restrict the operation 
of this section if it is construed literally. , 

Charge follows And Obtains possession thereof. — These words would seem to 
confine the operation of the section within still narrower limits. It has, 
however, been held by the Privy Council that it is more reasonable 
to construe the section distributively, to make the condition of 
obtaining possession apply only to the cases where possession is 
possible from the nature of the mortgage, and in other cases to,make 
the charge follow upon redemption. Ahmad v. Shamsul (1905), 33 
I. A., 81 ; 28 All., 482, See p. 347, ante. It is surmised that the 
mortgajgor who redeems would make himself liable to account as 
mortgagee in possession, though neither the provisions of sec. 72 nor 
those of sec. 76 are fnjterms applicable to such cases. See Deomrain v. 
NaehPershad (1870), 2 N.-W. P., 217. One of several co-mortgagors, 
though entitled to redeem the whole of the "mortgaged property, 
cannot, however, disturb the possession of his fellow mortgagors by 
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bringing an action for redemption. 
P. J., 37. 


Anandtao v. Talya (1888), Bom. 


He hM a charge on the share, Abo. — It would seem, at first sight, Right of oo* 
that a co-sharer who redeems whatever may be the nature of the security ^ 

can only claim a charge ; in which case it would not be enforceable/^ ”* *'**“**^ 
against a bond fide purchaser for value. But this could hardly 
have been intended by the legislature. Difficult questions inav alsi» 
arise on the Statute of Limitations, if the co-mortgagor who redeems 
is not treated as an assignee of the original security. See p. 348, ante : 
see also Limitation, post. It is surmised that the draftsman found 
the word ‘charge’ in the old Sadar Dewani judgment to which the I^aw 
Commissioners refer, where it was probably used as meaning the same 
thing as a mortgage. This also seems to be a probable explanation of 
the use of the word ‘expenses’ which ordinarily would not include the 
mortgage-debt itself. For cases dealing with the position of a person 
redeeming a mortgage, though he has only a partial interest in the 
equity of redemption, see in addition to the authorities in note 2, p. 

348, a)ite, Norender v. Dwarka (1877), 3 Cal., 408 ; Nainappa v. Chi- 
dambaram (1897), 21 Mad., 26 ; Asaraf v. Wazir (1894), 11 A. \V'. N., 

211 ; Raffhvhar v. Btinyad (1889), 6 A. W. N., 152; Ravi v. Amir 
(1900), 18 A. W. N., 31*; Digamhar v, llaremlra (1911), 14 C. \V. N., 

617 ; cf, Shankar v. Aniatfi (1886), Bom. P. J., 165 ; where a prior 
mortgage had been redeemed by the mortgagee of one of several co- 
parceners, and he Avas lield entitled to claim contribution from the 
mortgagees of another co-parcener before giving up the hitter’s share. 

See also Ganesh v. Rughunath (1880), Bom. P. J,, 300 ; Pandirar v. 

Naroji (1881), Bom. P. J., 57. It was held in the last two cases that 
where one or more of several tenants in common redeem the whole 
mortgage, their right to receive the rents and profits until the amount 
due by the co-mortgagors as their contribution towards the 
redemption-money has been paid off, cannot be disturbed by the mort- 
gagee for the purpose of realising any subsequent mortgage executed 
by the other co-parceners of their shares. 

Redemption by limited owner. — Where the tenant for life of 
property held by a mortgagee in possession filed a bill to redeem all 
the charges on the property, including a legacy charged upon it by 
the will of the ancestor of her testator ; for an account of what was due 
to herself in respect of the excess of the rents received by the mortgagee 
beyond interest on the mortgage-debt ; for a charge upon the property 
in respect of what was so due ; and for consequential relief ; it was 
held (1) that she had a right to a charge upon the property for the 
expess \ and (2) that she had a right in case she redeemed, to all the 
costs of the suit as against the parties taking in remainder 
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under her testator’s will. CoUyer v. Collyer (1863), 3 DeG. 
J. &S., 676. 

Sale of Property subject to prior Mortgage. 

perty’lnbj^ 96. If any property the sale of which is directed under 
^prior tnof*. chapter is subject to a prior mortgage, the Court may, 
with the consent of the prior mortgagee, order that the property 
he sold free from the same, giving to such prior mortgagee 
the same interest in the proceeds of the sale as he had in the 
property sold. 

Note. — This section has been repealed by the Code of Civil Pro- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 12, fost. 


Application of 
proceed H, 


97. ^ucTfi proceeds shall he brought into Court and 
a/jfyplied as follows : — 

first, in payment of all expenses incidetU, to the sale or 
prroperly incurred in any attempted sale ; 
secondly, if the property has heen sold free from any 
prior mortgage, in pmyment of whatever io duo 
on account of such mortgage ; 
thirdly, in payment of all interest due on account of the 
mortgage in consequnce whereof the sale was 
directed, and of the costs of the suit in which the 
decree directing the sale was made ; 
fourthly, in pxiymont of the principal money due on 
account of that mortgage; and 
las^y, the residue {if any) shall be paid to the person 
proving himself to he interested in the property 
sold, or, if there be more such persons than one, 
then to such persons according to thoir respective 
interests therein or upon their joint receipt. 
Nothing in this section or in section 96 shaU he deemed 
to a§ect the poweri conferred hy section 57. 

Note. — ^This section has been repealed by the Code of Civil Pro- 
cedure (Act V of 1908). For notes, see Order XXXIV, rule 18, post. 
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Anomalous Mortgages. 

98 . In the case of a mortgage not being a simple M.,rtg«g« .i„i 
mortgage, a mortgage by conditional sale, an usufruc- Sn m!" 
tuary mortgage or an English mortgage, or a combination 
of the first and third, or the second and third, of such forms, 
the rights and liabihties of the parties shall be determined 
by their contract as evidenced in the mortgage- 
deed, and, so far as such contract does not extend, by 
local usage. 

Anomalous Mort^rages. — Such mortgages arc not very ('oninion, 
either in Bengal or in the Xorth-West ; thrMigh Madran sccnis to 
be rich in them, wliere the reporta bristle with eases arising out of 
a variety of local mortgages. See pp. 101, 102, un/c. It has been 
already pointed out that the ottidar in Madra.s is entitled to a right 
of pre-emption ; and it remains to add that tliis right cannot be defeated 
merely because he has the option of bidding at an execution-sale ; as 
the ottidar should not be driven to give a fancy price at an auction, 
his position entitling him to be fully infornn*d of the price he has to pay 
before he can be calh?d upon to buy. Namapuntfh v. J^amapuratli 
(1882), ."j Mau., 198; but s<*«< Vaxitdevan v. Ko^hamu (1881), 7 .Mad., 

309. Tlie last-mention«‘d case, however, may be distinguished upcjii 
the ground that an offer was made to the ottidar 's kaniavan to pur- 
chase at the price offered by the highest bidder, as well as on th«‘ gn)UTMl 
that the claim w^as confined merely to setting aside the auction-sale. 

oXm Paluvindcaqath V. Pudiamadathinnel 2 M. L. d., 231 ^ 

explaining Ramapurath v. Rarnapnrath, supra. An ottidar lias also 
the right to make further advances which has narurally grown tmt 
of his right of pre-emption. A kanomdar however occupies a different 
position. The reason for the distinction as explained in Maraknr v. 

Mimhoruli (1882), 6 Mad., 140, overruling Paidal v. Parakal (1802), 

1 Mad. H. C., Rep., 13, is perfectly intelligible. The ottidar practical- 
ly advances to the full value of the property, and his position tliffers 
but very little from that of an absolute purchaser. Having invested 
so much in the property, it is but natural that he should secure his 
holding from disturbance by an understanding with the jenmi that he 
should have not only the right of pre-emption, but also the option oi 
making further advances. The right of the ottidar to make further 
advances will thus preclude a person claiming under a deed of further 
charge from enforcing his security, if no option was given to the rttidar 
to make the further advance. Ambu v. Raman (188<>), 9 Mad., 371. 
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This right of the ottidar continues as well before as after the lapse of 
the customary period. Ali v. Nilla Kmiden (1863); 1 Mad. H. C., 356 ; 
cf. Keeran Avulla v. Narikote (1891), 1 M. L. J., 485, a case of maUotti. 

It should be added that although the right to hold for twelve 
years is one of the customary incidents of ottis as well kanoms, such 
right may be excluded by agreement between the parties. Shekhara 
V. Raru(lS7d), 2 Mad., 193; AJmied v. Kutihamed (1887), 10 Mad., 
192 ; disting. Kanara v. Govindan (1882), 5 Mad., 310 ; Muhamud 
*v. Ali Koya (1890), 14 Mad., 76. Then, again, not only may the 
right of the kanomdar or ottidar to hold for twelve years certain be 
(5urtailed by an agreement to that effect, but his right to hold the land 
as a security at all will depend on his acting conformably to usage and 
the jenmi ’s interest. If, therefore, the mortgagee repudiates the jenmi’s 
title, he will forfeit his right to hold for the customary period. Rumen 
V, Kamlapuni (1863), 1 Mad. H. C., 445 ; Mayavanjari v. Nimini (1864), 

2 Mad. H. C., 109 ; Kellu v. Paapalli (1864), 2 Mad. H. C., 161. And 
it seems to make no difference that the title is repudiated for the first 
time in the pleadings. Mayavanjari v. Nimini (1864), supra ; but 
see Paidal v. Parahal (1862), 1 Mad. H. C., 13. See also Raman v. 
Vasudevan (1903), 27 Mad., 26, where by the terms of a kanom deed 
the term for its redemption having been fixed for 59 yea>vs, it was held 
that though the kanomdar prior to the expiration of the term had 
disclaimed the title of the jenmi, the transaction not being a lease 
but an anomalous mortgage, the disclaimer of the jenmi 's title did not 
entail a forfeiture so as to enable the jenmi to redeem the mortgage 
before the expiration of the term. A kanom is an anomalous mortgage 
and it can be redeemed on the expiry of the customary term of twelve 
years without notice. A renewal of a kanom can be effected only by 
a registered instrument under section 59. Gopalan v. Kunhan (1907), 
30 Mad., 300. A suit for redeeming a kanom within 12 years from the 
date of the kanom is maintainable even where the kanom contains a* 
provision that the jenmi should recover only ''Avasyami Chodikum- 
bole’* or “Avasyami Vendumbole.” Kdu v. Krishnan (1903), 13‘ 
M. L. J., 374. See also Gopalan v. Kunhan (1907), 30 Mad., 
3(X); 17 M. L. J., 189. But the right of an ottidar is not forfeited 
simply by his setting up further charges which he fails to prove 
or by his denying the validity of an assignment of the jenmi’s 
title in favour of a third party. Kannoth v. Vannathan (1880), 

3 Mad., 74. According to the custom prevailing in Malabar, wilful 
and extensive wastep« committed by a kanomdar is a sufficient 
ground for the forfeiture of the kanom ; though the kanomdar 
does not lose his right to recover rthe kanom amount or any 
renewal fees that he might have, paid to the owner of the land. MaJr 
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Ufhandi v. Narayann (1899), 9 M. L. J„ 306: cf. Kamm w Kania^ Incid«iit»of 

(1863), 1 Mad. H. C., 445 : Mayamnjan v. Nimhn (1864), 2 Mad. nonr' 

H. C., 1(J9, When the mortgagor is unable to give possession, the amount 
advanced by the kanomdar may be immediately recover<*d from him. 

Ir aycdil v. ZJdaya (1865), 2 Mad. H. C., 315. But a promise to pay is 
not one of the incidents of a kanom. Sridari v. Virarayan (1899), 

22 Mad., 350 ; Viyathen v. Veerayan (1899). 9 M. L. J.. 108. But the 
mortgagee does not forfeit his right to hold for twelve years l>v merelv . . 
allowing the rent to fall into arrears. Ratilatt v. Kadanyot (1862), 

1 Mad. H. C.. 112; Knnju v. Mami ikrama (1863), 1 Mad. H. C., 

113, note ; Krishna v. Shankara (1862), 1 Mad. H. C., 113. note. If the 
rent remains unpaid, the jeiimi may either sue for it or take credit for 
the amount in arrears when he pays of! the mortgage. IJnian v. Ranm 
(1885), 8 Mad., 415. and the cases citcnl therein. The right to claim 
such credit being one of the incidents of the transaction, a pledge of his 
rights to a third party by the kanom holder cannot affect the right of 
the jemni to set off the arrears due to him, against the sum due to the 
kanom holder from tlie jemni. Ac/iufa v. Kali (1884). 7 Mad., 545. 

A jemni, who has obtained a decree for arrears of rtmt, may sell the 
kanom before the e.vpiry of twelve years. Such a sale, however, d(»e8 
not put an end to the kanom but only transfers the kanomdar *s in- 
terest to the purchaser at tlie execution-sale. Arhntnn v. Kesharan 
(1893), 17 Mad., 271. 

An * Ubhayapattonr is a kanom tnortgage, and where from the Covenants (or 
terms of such a document it is clear that the debt was not intended to 
be extinguished, a covenant for perpetual renewal by the UKwfgagor 
operates as a clog on the equity of redemption and will be inoperative. 
Neelakandahn v. AnnnUiakrishna (1906), 30 Mad., 61 ; 16 M. 1 j. tl., 

462. See also Kelu v. Krishnan (1903), 13 M. L. .1., 374 ; (iopalanx. 

KtmUn (1907), 30 Mad., 300: 17 M. L. J.. 189. 

\nother noticeable peculiarity of these mortgages is that on rc- other inci 
demption the jenmi pays not only the amount advanced to him, biit 
also the value of impioveinents made by the mortgagee. Kanm v. 

Komhe (1885), 8 Mad., 381. But this will not interfere with the right 
of a kanomdar to remove and appropriate to himself during the period 
of his occupation any trees that he has planted, provided that he 
leaves the property substantially in the state in which be*received it. 

Vasudevan v. Valia (1900), 24 Mad., 47 ; 10 M. L. *1., 321. In some 
districts, however, as Ernad, the jenmi on redemption is entitled to 
take credit for one-half of the value of iniprr/vements effected by the 
kanomdar. Uunian. v. Rama (1885), 8 Mad., 415 ; but see Achtdan 
V. Nara^imham (1897), 21 Mad., 411. Under the head of improve- 
ments, however, the kanomdar is not entitled to claim the value of 
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trees of spontaneous growth. Narayam v. Narayam (1884), 8 Mad., 
284. In connection with thie question, it may be mentioned that it 
has been judicially decided that there is no usage in Malabar, qor any 
presumption, that a tenant is not entitled to compensation for improve- 
ments effected prior to the date on which the kanom was renewed, if 
his right to it was not specially reserved by the deed. Mupana v. 
Viru'pa (1881), 4 Mad., 287. 

Very closely allied to the kanom and otti are the mortgages known 
from ancient times in Malabar as ottikamparam and nirmutal. 
The distinction between these different forms of mortgage is thus 
stated in Kundu v. Impichi (1883), 7 Mad., 442. “ The distinction 
between kanom and otti consists in this, that in the latter the mortgagor 
is ordinarily taken to have received two-thirds of the value of his land, 
and the interest due on the debt is considered to be equal to the annual 
rent. Ottikamparam is a higher stage of the mortgage. The mort- 
gagor is taken to have borrowed 10 per cent., or more of the amount 
of the otti. Under this tenure, the mortgagor must also repay the fur- 
ther advance with interest at 10 per cent., when he pays off the otti. 
The next stage of the mortgage is nirmutal. This transaction is en- 
tered into when a still further sum is lent after the execution of otti- 
kamparam. By this transaction the mortgagor gives up all but the 
right of water. ’ ’ There is another form of mortgage known as kividu 
otti, the precise character as well as the incidents of which are some- 
what obscure. The better opinion, however, seems to be that kividu 
otti is not an absolute transfer, but a transaction in the nature of a 
mortgage and therefore liable to be redeemed. The interest, however, 
or to use the language of Scotch law, the radical right left in the jerimi 
after he has paited with the land under a kividu otti is of the most 
shadowy character. In addition to the above kinds of mortgage, there 
is a form of mortgage called peruartham in certain parts of Malabar, 
in which the mortgagor takes the full value of the property and can 
redeem only on payment of the market value of the land at the time of 
redemption, whatever may have been the amount for which the secu- 
rity was originally given. Shekari v. Mangalom (1876), 1 Mad., 57. 

The different forms of mortgage in Malabar illustrate in a striking 
manner the infinite divisibility of ownership. They also point an im- 
portant moral ; for they show the tenacity with which the people of 
this country cling to their lands and their reluctance to part even with 
the mere appearance of ownership in their fields and houses. 

AttacJirnffnit of Mortgaged Property. 

99 . Where a mortgagee, in exeetdion of a decree for 
the satisfaction of any daim, whether arising under 
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mortgage or not, attaches the mortgaged propettg, he shall 
not be entitled to bring such 'property to sale otherwise than 
by instituting a suit under section 67 , and he may institute 
such suit notwithstaiuling anything contained in the Code 
of Civil Procedure, section 43 . 

Note. — This section has Fx>en repealed by the Code of Civil Pro- 
cedure (Act V of 1908). For notes see Order XXX1\', rule M. post. 

Charges. 

100. Where inuuovable pi-opert v of oiu* j)ersoii cb«r*r-. 
is by aet of parties or o[)eratio» of law made security for 
the payment of money to another, and the transaction 
does not amount to a mortgage, the latter person is said 
to have a charge on tlie property ; and all the ju'ovisions 
’hereinbefore contained as to a mortgagor shall, so far as 
may be, apply to the owner of such jrroperty, and the 
provisiou.s of sections 81 and 82 [and all the provisions 
hereinbefore contaituid as to a mortgtujcc instituting a 
suit for the sale of the mortgaged property]' shall, so far 
as may l>e, apply to the person having such charge. 

Nothing in this section applies to the charge of a 
trustee on the tru.st-prof)erty for expen.ses properly in- 
curred in the execution of his trust. 

Wbere immovable property, dec., is made security for the 
payment of money. — ft will bo observed that tho words ‘an 
meiit whicJi may givo rise to a pecuniary liability’ which oc^cur in sec. 

58 have not been reproduced in this section. For the validity of a 
charge on all existing property ; see pp. 172, 173, ante. 8ee also 
hi re Kelcey (1899), 2 Ch., 530; cf. bhmjmuto v. Narain (1890), 7 
A. W. N., 192. 

For the distinction between a charge and a mortgage ; B66 DUtincltoii 
pp. 103, 104, ante. Tlie distinctioix may be illustrated by the familiar oUrgeand 
case of a charge of debts or legacies on immovable property, very inort«a»#. 
common in English wills ; the effect of whieijsis that a portion of the 
property is made a security for the paymenf of such debts and legacies. 

* These wards have been repealed by the Civii Procedute Code, Act V of 1908. 
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Distinction be- In such case neither the creditors nor legatees can properly be called 
‘ mortgagees, nor can it be said that any money is due to them on mort- 

gage ; though nobody can take the property without paying them the 
charge. For the most recent English case on the subject, ^e&'BanJc of 
Irela^id v. McCarthy (1898), A. C., 181. The case is the same with a 
rent charge, whether it is a gross charge payable at a fixed period or a 
perpetual charge payable annually. Earl Poulett v. Hood 
(1866)., 35 Beav., 239, 240. For the distinction between a charge and 
a trust, see Anund v. Grish (1881), 7 Cal., 772, and the cases cited 
therein. In the phraseology of the English law, a charge only gives 
a right to payment out of a particular fund or particular property, 
without transferring that fund or property. Tancred v. Delagoa, d^c., 
Co. (1889), 23 Q. B. D., 239. But in this country the line of division 
is not so well marked. »See p. 103, ante. Cf. Kishan v. Ganga (1890), 
13 All., 28. An instrument by 'which payment of money is secured 
on land must be taken to create a mere charge, unless there is an 
indication in it that some interest in specific immovable property 
was transferred ; Royzuddi v. Kali Nath (1906), 33 Cal., 985 ; 4 C. L.# 
J., 219. Cf. Gohinda v. Dtvarha (1908), 35 Cal., 837 ; 7 C. L. J., 492 I 
* 12 C.W. N., 849. 

Whore mort- On the question whether a mortgage not executed with the 
?StoViiS formalities required by the law can be enforced as a charge, see cases 
per form. note 3, p. 148 ante^ and notes under sec. 59 ante, 

Charg# to be It may be here remarked that it is of the very essence of a charge 

«afo that it should be realised by sale. A mere power in a company to 

prevent a transfer of shares till all moneys due to them from the share- 
holder aTe ,|)aid will not, therefore, create a charge on the shares. 
In re Dunlop (1882), 21 Ch. D., 592, 593. It may also be noticed that 
a charge in England maybe binding in equity on prop(?rty of which a 
legal mortgage is forbidden. Metcalfe v. The Archbishop of York 
(1836), 1 My. & Or., 547 ; Tailhy v. Official Receiver (1888), 13 App. 
Cas., 523, 549. But no such distinction is recognised in our law. 
Where however, some members of a joint family without tlie consent 
of the rest created a mortgage which was void under the Mitaksliara, 
it was held that .though the mortgage w as bad, the debt secured by it 
was a charge on the property which was binding upon persons who 
derived their title subsequently from the mortgagors. Jamuna v. 
Ganga (1892), 19 Cal,, 401. Again, where a judgment-debtor raised 
a part of the judgment-debt on a mortgage of certain attached pro- 
perties and paid the amoijnt to the creditor, it was held that though the 
mortgage was void under 8ec. 305 (now O. 21, r. 83) of the Code of 
Civil Procedure, the creditor was entitled to a charge upon the pro- 
perties as against the execution-creditor. Mauna v. Ve^ikcilasami 
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{1890), 1 M. L. J., 220. And where owinjr to a previous erroneous 
judgment, effect could not be given to a deed as creating a mortgage, 
the creditor was held entitled to u charge upon property. 

V. BodAa *(1891), 15 AIL, 304. 

Where by a document the “properties ’ of one of the part it’S are mUuw. 
made liable, but it appears on the construction of the document that 
only certain specific properties were meant, a charge will lie created on 
such specific properties alone. Manickam v. Amlimmijunu (1*.»1(>), 

34 Mad., 47. 

Where certain bonds were described as being “tacked on to a 
mortgage-deed” and contained a full specification of the mortgaged 
property it was held that a charge within the meaning of this section 
was created. Bhikham v. Shankar (1909), fi A. L. J., 255. But a 
direction in a will that the guardian of certain legatees shall pay a 
certain monthly sum for maintenance to a certain person does not 
create a charge on any particular ])rojMTty. Bltaijn'afi v. Ihtnua 
(1904), 1 A. L. J., 327. 


. Oovenant to. charge. — A mere covenant to charge lands liere- 
after to be acquired will not create a charg<‘ except wIotc^ the < <>ve- 
nant refers to particular property or where projiei ty has la*en ac- 
quired with an intention to perform or satisfy the covenaiit. Sm* 
pp. 169 — 172, antf'. See also Mimrinffton v. Keane (1858), 2 l>e(i. cV' 
J., 292 ; lio ndell v. Brearij (1858), ib.. 319: Clear ifw FilZ'jerald (1812), 
5 L. R. Ir., 351. Cf. In rr HunMe {I860), 11 Ir. ('h.. KW. A c- 
venant to charge which contemplates the doing of some furt her act, 
will also not of itself create a charge, for instance a covenant to 
charge on request. Ex parte Izard (1874), 9 Ch., 271,275. But a 
contract for value to give a charge on ascertained or ascertainabh^ 
property in a certain event will bind the property in the hands of the 
owner when that event happens. In re Hurley s Estate (I8tt4), I Ir. 
R., 488; Madho v. Sidhhinaik (1887), 14 Cal., 087 ; if coiT*‘ct!y rc|>m r 
ed is not law. p. 149, ante. 

An agieement by an unregistered docuiuent to e.K<*cute a dcfsl of 
mortgage over certain properties when called upon to do so accom- 
panied by a deposit of title-deeds with regard to those projiert ies made 
outside the towns specified in swtion 59, does not create a charge in 
favour of the creditor. Konckadi v. Shiva (1904), 28 Mad., 51. 

Ohar^eB created by act of paptiea.—No forma) u t^rds are 
necessary for the creation of a charge. A father, upon the marriage 
of his daughter, executed a deed whereby he ^aovenanted to pay his 
daughter an annuity, and, for the purpose securing the annuity, 

appointed a receiver of the rents and profits of lands in which he had an 

estate for life, with a direction to apply the moneys received as speci- 


limit to 


Mow <rhtirKi»«i 
all* cre<it#d. 
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fied in the deed. The deed contained provisions that the appoint^ 
ment should not be revoked by the appointer, and for the appointment 
of subsequent receivep, if necessary. It was held, that the deed 
created a charge upon the father’s life estate in the lands. Cradock 
v. Scottish Provident Institution (1892), 63 L. J. Ch., 15 ; 70 L. T., 718. 
Again, where a borrower made a lease of certain lands and assigned the 
reserved rent to the creditor but did not convey to him any further 
interest in the land, the value of the lease was ordered to be paid to 
the creditor on the bankruptcy of the debtor as in the case of a mort- 
gage. Ex parte Wills (1790), 2 Cox, 233. Persons assigning property, 
on which they have a charge or incumbrance, upon the faith of an 
agreement not carried into effect, that they shall have a charge 
on another estate, will also be considered as equitable incumbrancers 
on the latter. See Bank v. Whittall (1847), 1 D. & S., 536 ; Beckett 
V. Cordley (1778), 1 Bro. c.c., 353 ; Parish v. Poole (1883), 53 L. T. 
N. S., 35. And even a recital in a bond that the obligor has become 
possessed of an estate under a certain will upon the execution of which 
he had promised the testator to provide for the obligee will create a 
charge on the estate. Atkins^ Exp, (1837), 2 Y. & C., 536. A 
memorandum or an agreement showing an intention to deposit 
title-deeds by way of equitable mortgage, or to charge the property 
comprised in those deeds with the payment of the debt, has also 
been held sufficient in England to create an equitable charge 
without actual deposit, Sheffield Union Banking Co., Ex parte 
(1854), 13 L. T., 477 ; Jones, Ex parte (1835), 4 Deac. & C., 750 ; 
Ueathcote, Ex parte (1842), 2 Mont. D. & D., 711. Cl, 

Nakerani v. The New, <&c,, Corporation, Ld. (1896), 1 C. W. N., 
xxxviii. And where a bankrupt, being indebted to the petitioner, 
as the acceptor of two bills of exchange, entered into an agreement 
with them and W. L, that the bills should be paid out of the proceeds of 
certain property, the deeds of which were then in the hands of W, i. 
for sale ; it was held, that the petitioners might claim as equitable 
mortgagees, but subject to any prior lien of W. L,; Greenhill, Ex parte 
(1833), 3 Deac. & C., 334. For cases in which a power of attorney has 
been held to constitute an equitable mortgage, see Bennett v. Cooper 
(1845), 9 Beav., 262 ; Parkinson, In re (1861), 13 L. T., 26 ; Abbott 
Writing not y Stratton (1846), 9 Ir. Eq. E., 233. A charge need not unlike a mort- 
gage be executed in writing, but if the parties choose to reduce the 
transaction to writing, they must comply with the provisions of the 
Registration Act. See pp. 103, 104, ante; cf. Bengal Banking 
Corporation v. MocifcerWi (1884), 10 Cal., 315 ; disting. Appasami 
V. Maniham (1886), 9 Mad., 107, 108. See also p. 149, ante* In 
England, on the other hand, though a charge must be created by a 
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written instrument, however informal, which shows with sufficient cer- 
tainty the intention to create a security, registration is not essential. 

The Indian law is therefore in one respect less and in another respect Difference be- 
more stringent than the English law. The result is that a mere agree- 
ment to create a charge contained in an unregistered writing cannot 
create an immediate charge on the land, though it would do so in Eng- 
land on the principle that equity regards that as done which ought to 
be done. And this distinction must not be overlooked in applying 
English authorities. It should be also noted that in England where 
a valid contract is entered into to create a security, but the requisitfi 
formalities are not observed, equity will nevertheless enforce it as a 
charge ; except where a security is declared by statute to be void both 
at law and equity if it is not accompanied by certain formalities, 
though the want of compliance may be due to the fraud of the mort- 
gagor. See pp. 148, 742, ante; cf. Thompsonv, Ziffle (1815), 1 Madd.. 

39 ; Hughes v. Morris (1852), 2 DeG. M. & G., 349 ; McCalmont v. 

Rankin (1852), 2 DeG. M. &G., 403 ; Liverpool Borough Bank v. Turner 
(1860), 1 J. & H., 159 ; 2 DeG. F. & J., 502. It should he add^ui that 
the question whether there is a charge or not must be decided under t:M‘ 
terms of this section and that English eases are useful only as 
illustrations. Deeds are to be liberally c«>nstrued, Janardan v. Annnt 
(1908), 32 Bom., 386. 

Charges created by operation of Law. — TImre is no distinc- Chargus creat- 
tion in their effect between a charge created by act of parties and one tion of fttw.' 
created by operation of law ; though in the English law the word lien 
is generally used to denote a security which does not arise out of a 
contract. As to charge for maintenance and similar charges under Cbargew 
Hindu Law, see p. 137, ante, and the notes to sec. 39 ; cf. ^echa v. Law!^ ^ 
Moihena (1900), 23 All., 86. 

Lien of cestui que trust. — See p. 132, a^vtc. See also Di«i«tration.s 
Ashburner, pp. 115 — 118. It follows from the rule that a charge^*. 
que trust can claim a charge on property purchased with trust-money, 
that where trust-money has been invested on an insufficient security, 
and the trustees are ordered to replace the fund, the cestui que trust 
is entitled to a lien on the security until the fund is replaced. In re 
Whiteley (1886), 33 Ch. D., 347 ; 12 App. Cas., 727. In 1875 L ad- 
vanced 800/. to C, his solicitor, to be invested by the latter. On the 
12th February 1876, L asked C for some evidence of the investment, 
and C wrote and gave him a memorandum stating that the 800/. was 
in O hand at interest at 5/. percent. “ being jpart of a large sum 
advanced to P on security of free-hold houses *at K.*' C afterwards 
died insolvent, and it then appeared that there was no mortgage by 
P, but that in 1873 P and Y had entered into a partnership arrange* 

G, LM 54 
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ment for the purchase of houses at K; C by himself or his clients 
providing the purchase-money, P executing the mortgages necessary 
to raise the money and paying back half the money provided by C 
personally by the 1st November 1876, and paying interest at 5?. per 
cent, in the meantime ; and either party having the right to demand 
a sale after that date. A sum of nearly 7, COOL was due to C on the 
1st January 1876. It was held that L was entitled to a charge on 
O’s share of the proceeds of the sale of the houses to the extent of the 
8001. and interest. Crowdy, In re (1880), 46 L. T., 71. Cf. Ex parte 
Rogers (1856), 8 DeG. M. & G., 271. 

Lien of trustee. — Pp. 121, 413, ante ; and see the notes at the 


Uvjn of trufite**, 
receiver, or 
miinager 


Lien on land 
by outlay 
tlicreoti. 


Solicitor’s ^ 
lion. 

Illustrations of 
such charges. 


Vendor’s and 
siniilar liens. 


end of this section. 

Lien of receiver or 'manager.— See p. 120, ante: see also 
Bertrand v. Davies (1862), 31 Beav., 429 ; Fraser v. Burgess (I860), 
13 Moo. P. C,, 314, 346; Balten v. Wedgtvood, dr., Co. (1884), 28 
Ch. D., 317, 324; Prem Lull v. Shamhhoo (1895), 22 Cal., 960; cf. 
Moran v. Mittu (1876), 2 Cal., 58. 

Lien on land by outlay thereon.— See pp. 121, 122—124, 
ante; see also Form 3, Seton, p. 2054; cf. Daveyv. Durrani (1857), 
1 D. & J., 535 ; William v. Thomas (1862), 2 Dr. & Sm., 29 ; Plimwer 
V. Mayor of Wellington (1884), 9 App. Cas., 699, 714 ; and see the re- 
marks of Bindley, L. J., in Sto'idt v. Tapett (1890), W. N., 23. A per. 
son redeeming a mortgage with the knowledge and consent of the 
mortgagor and who had obtained possession of the mortgaged pro- 
perty was held entitled to a lien on the property. Samhu v. Nama 
(1911), 13 Bom. L. R., 867. 

Lien of flolioitor. — See pp. 121, 133, ante. For instances of 
solicitor’s lien, see In re Jones and Roberts (1905), 2 Ch., 219 ; In re 
Wright^s Trust (1901), 1 Ch., 317. As to the summary jurisdiction 
exercised by the Bombay High Court for the purpose of enforcing a 
solicitor’s lien for costs, see CttZieaw/ee v. Raghaivajee (1904), 6 Bom. 
L. R., 879. As to the right to be exercised by a solicitor claiming a 
lien, see Aishahibi v. Ahmed (1910), 35 Bom., 325. A solicitor 
assenting to a compromise on behalf of infants does not thereby 
lose his right to the ordinary lien he would have had for his costs, if 
the parties to the compromise had been sui juris. In re WrighPs 
Trusts (1901), 1 Ch., 317 ; (1900), W. N., 261. 

Vendor’s lien and similar liens,— See pp. 127-131, ante. 
It has been held in England that payment of rent by the assignor of 
a lease does not ci*eate in his favour a lien on the term ^ the 
hands of the assignee. In re Russell (1885), 29 Ch. D., 264. See 
also Seaward v. Drew (1894), 67 L. J. Q. B., 322. 

Purobaser’s lien.— See pp. 131, 132, ttnte. 
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Partner’s lien and Similar lienB.— See p. 132, ante; cf. A>I/y p^rtuerv lien. 
V. Button (1868), L. R., 3 Ch., 703; Binney v. Muirie (1886), 

12 App. Cas., 160, 165. An incorporated trading company has, 

however, no* lien on the shares of a member for a debt due from him 
to the company. Plnkett v. WriglU (1842), 2 Hare, 120, 130 ; In re 
Kingstoivn Yacht Club (1875), 21 L. R. Ir., 199. It should be here 
noticed that the lien of partners does not extend to debts incurred 
between the firm and its members, otherwise than in their character 
of members. Be LanyrneaiV s Trusts (1855), 20 Beav., 20; 7 DeG. M. 

& G., 353 ; Ryall v. Rowels (1749), 1 Ves. S., 348 ; 1 Atk., 165 ; 
rucchi V. The Royal Exchange Associaiion Co. (1691), 1 Eq. Ca. Ab., 

8; Croft V. Pike (1720), 3 P. W., 180; disting. Smith v. DeSilvn 
(1775), Cowp., 469. 

Where one of the joint owners of a policy paid premiums at the 
request and on behalf of the other co-owner he is entitled to a lien on 
the policy moneys for the premiums so paid. McKerrelh In re (1912), 

2 Ch. 648. 

Subrogation. — See pp. 331, 348, mile. Where executors carry 
on their testator’s business, the creditors are entitled to be subrogated 
to the executor’s right of indemnity which is paramount, if the busi- 
ness has been properly carried on, though the will contains no author- 
ity to trade. In re Brooke (1894), 2 Ch., 600 ; Dowse v. (lorton (1891), 

A. C., 190. Tnis is said by Sir Frederick Pollock to be an entire bouhr 
versement of the old position. 11 L. Q. R., pp. 8, 9. In Lewin, the 
general law on the subject is stated in the following terms: “ If a 
trustee is authorised to carry on a business and to employ certain spe- 
<*ific property for that purpose, the creditors of the business have a 
right to the benefit of indemnity and lien which the trustee has against 
the property devoted to the business ; but this right is subject to any 
(equities subsisting between the trustee and the cestui que trust of the 
specific property ; and where the trustee is in default, and is nf>t 
entitled to indemnity except upon the terms of making good the 
default, the creditors will have no right to indemnity except upon the 
same terms.'’ Lewin on Trusts, p. 793 — 794. Ci. Shard v. Ridoy (1901), 

6 C. W. N., cclii ; citing Strickland v. Symons (1884), 26 Ch. D., 247 ; 

In re Johnson (1880), 15 Ch. D., 548; Roybould v. Turner (1901), 

1 Ch., 199. For the rights of a person advancing money at the request 
of trustees, see p. 117, ante ; see also Re Layton's Policy (1873), W, N., 
p. 49 ; cf. Clack v. Holland (1854), 19 Beav., 262. 

Charge against whom enforceable.— In J^he English law a 
charge cannot be enforced against a bond fde purchaser for value and forced aguinet 
the payment of an existing debt will be treated as valuable con* 
sideration within the meaning of the rule. Taylor v. Blakelock (1886)> 



844 


LAW OF MORTGAGE. 


[ 8 . 100 . 


32 Ch. D,, 560. And this would also seem to be the law here. See 
pp. 129, 130, ante ; see also Churaman v. BaUi (1887), 9 All., 591 ; 
Kishen v. Gunga (1890), 13 All., 28 ; Bheriw. Maddi'patii{lS^l), 3Mad.^ 
35 ; disting. Chatti v. Pandrangi (1883), 7 Mad., 23. The dictum 
to the contrary in Abadi v. Asaram (1879), 2 All., 162, is not supported 
by authority. See however the observations in Maina v. BacJtchi (1906), 
28 All., 655. It should, however, be noticed that where a charge 
is invalid under the law of the place where the land is situated, notice 
of it will not affect the rights of a person who subsequently obtains a 
valid charge on the property. Martin v. Martin (1831), 2 R. & M., 
507 ; Norton v. Florence Land Co (1877), 7 Ch. I^, 332, 336 ; 
see also Liverpool Marine Credit Co. v. Hunter (1867), 4 Eq., 62 ; 3 Ch., 
479. For a case in which it was held that a covenant not running 
with the land could not be treated as a charge so as to bind the land, 
see In re Drew (1865), 35 Beav., 443. 

And all tlie provialons liereinbefore contained as to a 
mortflrafiTOr, &c. — It would seem that the provisions of sec. 68 of this 
Act are inapplicable to charges. Fotick v. Foley (1887), 15 Cal., 492. 
It has been held in England that the owner of a rent-charge is not in 
the position of a mortgagee so as to be entitled to restrain waste by 
the tenant. Sandeniaiin v. Rushton (1890), 61 L. J., 136. For the 
rights of debenture-holders, see pp. 105, 202, ante. Sec? also Willnioft 
V. London Celluloid Co. (1886), L. R., 5 Ch., 318, 322, which lays down 
that a change in the mode in which the business is carried on or the fact 
that it is carried on by a different hand will not entitle a debenture- 
holder to interfere. It must be shown that the security for which tlie 
holder bargained would be taken away from him ; and not merely 
that the property cliarged would be different. Thus, in a recent case 
where the objects of a company comprised the carr^dng on of three 
distinct businesses, supplemental to one another, the court refused, 
at the instance of debenture-holders having a floating charge on the 
whole undertaking, to restrain the sale of one business. In re Vivian dt 
Co. V. Vivian <& Co. (1900), 2 Ch., 654 ; W. N., 133. See also 7w re 
Borax Co. (1901), 1 Ch., 326. 

Floating Obarg:©.^ — It has been held in England that the following 
characteristics constitute a floating charge within the meaning of sec. 
14, sub-s. 1(d) of the Companies Act, 1900 : (1) If it is a charge on 
a class of assets both present and future. (2) If that class is one which 
in the ordinary course of business would be changing from time to 
time. (3) If it is 9 ontempIated by the charge that until some future 
step is taken by the «mortgagee the company may carry on the busi- 
ness in the ordinary way so far as concerns the particular class of 
assets charged. In re Yorkshire Woolcomhers^ <Stc. (1903), 2 Ch., 284. 
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NotUnc in this section applies to the chares of a Trustee, Saving of 
— See The Indian Trusts Act, 1882, sec. 32. This clause saves the trustee?^ 
right of a trustee to be indemnified out of the trust-estate for 
all charges and expenses lawfully incurred by him. A trustee being 
entitled to a charge as well upon the income as upon the corpus of 
the estate has a right to retain his expenses out of the income, until 
provision can be made for raising them out of the corpus. But he 
is not bound to wait until the estate has been turned into money ; 
but may come at any time, and say ‘ ‘ 1 claim to have my right of 
indemnity, I am now called upon to pay a sum of money for which 
I have a right of indemnity out of the trust-estate and that gives me 
the right in equity to have a charge against the estate.’’ In re 
Pamfrey (1882), 22 Ch. D., 261, 262. And where a foreclosure or sale charge of a 
by a trustee would destroy the trust, the court will assist him as **‘^‘‘**^®*'' 
far as it can by delivering the deeds into his custody and prohi- 
biting any disposition of the j)roperty without previously discharg- 
ing his lien. Darke v. Williamson (1858), 25 Beav., 622. The 
expenses incurred by a trustee in the execution of his office will 
constitute a first charge on the estate and in a suit for the adminis- 
tration of the fund in lespect of which the expenses have been incurred, 
they will be paid even before the costs of the suit. But there will be 
no lien for expenses incurred in respect of an act done by a trustee in 
excess of his powers. Leedham v. Chaumer (1858), 4 K. & J., 458. 

Again, a trustee cannot charge his expenses as against persons who 

establish the invalidity of the trust-deed ; though even in such cases 
he may be allowed for improvements. See Smith v. Dresser (1866), 

1 Eq., 651; 35 Beav., 378; Ex parte Russell (1882), 19 Ch. D., 588, 

602 ; DuUon v. Thompson (1883), 23 Ch. D., 278 ; Hoods v. (1866), 

W. N., 207 ; disting. Eoeritt v, EveriU (1870), 10 Eq., 405 ; James 
V. Couchmmi (1885), 29 Ch. D., 212, 217 ; Re Holden (1887), 20 Q. B. 

D., 43. Even where trustees had been wrongfully appointed but acted 

bond fide^ believing themselves to have been duly appointed, they where trustee 

were allow^ed their costs, charges, and expenses, notwithstanding the 

defect of title. Travis v. Illinyswortk (1868), W. N., 206. But the lien 

can only be claimed by the trustee and not by his agents. Lewin, p. 796. 

If a person is trustee of different estates for the same cestui que trust 
under the same instrument, and he incurs expenses t>n account of one 
estate in respect of which he has no funds, Mr. Lewin thinks that he 
may apply to their discharge any money which has come to his hands 
from any other of the estates ; but he would not We, justified in mixing 
up claims under one instrument of trust with those under another. 

But where different estates are held under the same instrument for 
different cestuis que trust, the trustee cannot reimburse himself from one 



LAW OF MORTGAGE. 


Lien of 
trusteoi*. 


Lawful expen- 
aetf of truMtee. 


Extingniah- 
ment of 
ehargea. 


Extinction of 
incumbrances. 


846 


[sf 101. 


estate losses incurred in the course of administration of other estates. 
Lewin on Trusts, p. 798 

Charge on Legacies. — Where trustees, under an erroneous view 
of the effect of a will, pay to parties money to which they are not en- 
titled, the court, in administering the estate, will compel a restitution 
and repayment, and give a lien on the other interests of such par- 
ties under the will, even as against an assignee for valuable considera- 
tion. Dihhs V. Goren (1849), 11 Beav., 483. The legacy of a trustee 
who has committed a breach of trust will also be subject to a lien in 
favour of his co-trustee. Lewin, p. 1181. It is, however, not the 
law that if a testator devises an estate to his debtor, the debt becomes 
a lien on the devised estate. Ex parte Barff (1848), De Gex, 613. 

What are lawful expenses. — Costs of renewing lease, and im- 
provements. Mill V. Hill (1852), 3 H. L. C., 869. Premiums paid on 
a life-policy. Leslie v. FreneJi (1883), 23 Ch. D., 5G0. Money spent by 
directors in carrying on the business of the company in its ordinary 
course, Re Gertmti Mimnfjf Co. (1853), 4 DeG. M. & G., 19. 

Property of trust-estate. Where trust-money is laid out 
together with niouey advanced by the trustee himself in the 
purchase of land, the trust-estate will be entitled to a first charge 
upon such land. In re Pumfrejf (1882), 22 Ch. D., 255. 

Charge on movable property. — W^here a borrower agreed that 
the creditor should be paid first out of moneys which might be realized 
in execution of a certain decree which had been recovered by the former 
against a third party, it was held that the creditor acquired thereby a 
valid charge on the fund when it came into existence, and also that 
the fund having been distributed amongst several persons, each was 
liable to replace it to the extent to which it had been intercepted by 
him. Palaniappa v. Lakshnanan (1892), 16 Mad., 429 ; cf. Riccard 
v. Prichard (1855), 1 K. & J., 277. 

As to the provisions for sale or redemption of property subject to 
a charge, see Order 34, rule 15 post 

101. Where the owner of a charge or other incum- 
brance on immovable property is or becomes absolutely 
entitled to that property, the charge or incumbrance shall 
be extinguished, unless he declares, by express words or 
necessary implication, that it shall continue to subsist, 
or such continuance would be for his benefit. 

The charge or other Inoambranoe shall be extlngalsh- 

ad . — The word ‘ incumbrance’ is not defined in the Act, but it is here ap- 
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patently used in the sense of mortgage. The law commissioners observe 
in their report : ‘ ‘ The section relating to the merger of charges is, in 
the opinion of Mr. Stokes and Sir Charles Turner, in exact accordance 
with the English and Indian decisions on the subject.” See report* 
dated 15th November 1879, p. 35, This statement is however hardly 
correct. See p. 482, ante; cf. Ladhu v. Sakharain (1875), Bom. P. J.> 

103 ; but see Viiiayak v. Dkundiraj (1882), Bom. P. J., 351 ; Velsi v. 

Keval (1890), Bom. P. J., 243 ; Shanker v. Nanik (1887), 5 A. W. N., 

293. For the English law on the subject see pp- 478 — 494, ante ; and 
for the Indian cases which the law commissioners seem to have had in 
their minds, see the authorities cited in note 4, p. 494, ante. For cases 
decided under this Act see, in addition to those cited at pp. 482 — 484* 

496 — 498, Seetarani v. Luchman (1898), 12 C. P. L. R., 70. In one case 
it has been held that where a mortgagee purchases the mortgaged pro- When land- 
perty in execution of a decree for rent, he will not be entitled to pro- leHii execii- 
ceed against the other properties of the mortgagor. But tlie reference 
made in the judgment to sec. 101 is not quite intelligil)le, for imder 
that section wlien the incumbrance is extinguished, the debt to(» is 
gone. MastnUa v. Jan (1900), 28 Cal., 12; 4 C. W. N., 735: dissenting 
from GoluJc v, Ramsunker (1899), 4 C. W. N., 268. A landlord 
purchasing a holding in executi<m of a rent-decree can claim th(' 
benefit of this section as against the mortgagee of the holding, whose 
mortgage has not been annulled, and the landlord’s charge for rent 
under the Bengal Tenancy Act was held to subsist after his purchase ; 
Meherunnessa v. ^Sharn (1902), 6 C. N., 834. Where the consider- 
ation of a mortgage is either a prior mortgage or a decree under a prior 
mortgage, the mortgagee is entitled to set up such prior mortgage as a 
shield against the claim of a puisne mortgagee ; Dehendra v. Mirza 
Ahdul (1909), 10 C. L. J., 150 ; Kmihaya v. Chhida (1910), 7 A. L. .1., 

985 ; RaMm-un-nissa v. Badri (1911), 33 AIL, 368 ; 8 A. L. J., 112. 

A prior mortgagee who had in the exercise of a right of pi-e-cmption 
purchased the property mortgaged to him, has a right to be repaid the 
money due in respect of his mortgage before a subsequent mortgagee can 
bring such property to sale in satisfaction of his own mortgage. Balder) v. 

Unian (1907), 32 AH., 1 ; 6 A. L. J., 987. As to the effect of a purchaser 
of the equity of redemption paying off a prior incumbrance, see Marnraj 
V. Ram ji (1909), 7 A. L. J., 15, and other cases noted under sec. 74, ante. 

Or such continuance would be for hie benefit. — See p. 496, 
ante ; cf. Ramessur v. Doolee Chand (1873). 19 W. R., 422; and see mud© in do- 
2 W. T. L. C., p. 43. Where the mortgagee institutes an action to 
enforce his security and purchases the mortgaged property himself, it 
does not necessarily follow that he intends that his title under the 
mortgage should merge in the equity of redemption, and he is entitled 
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to rely upon his mortgage as a shield against a subsequent incum- 
brancer. Bhawani v. Maihura (1907), 7 C. L. J., 1; reversed on 
appeal on the ground that considerations as to the rights of prior 
and subsequent mortgagees did not apply in the case ; (1912), 40 Cal, 89- 
See also Mahalakshrnammal v. Sriman, &c. (1911), 35 Mad., 642. 

Similarly where a mortgagee pays oif prior incumbrances it is to 
be presumed that he does so with the intention of keeping these in- 
cumbrances alive and using them as a shield, should occasion arise. 
Gur Narain v. Shadi (1911), 34 All., 102. In a recent case where a 
mortgage was made for the express purpose of paying off a prior mort- 
gage and the money advanced was applied in discharging the prior 
mortgage, and the deed was given up to the subsequent mortgagee but 
no formal assignment of that deed was made, their Lordships of the 
Judicial Committee held applying the rule of justice, equity and good 
conscience, that the prior mortgage was kept alive for the benefit of the 
subsequent mortgagee. Malmned Ihrahim v. Amhika (1912), 39 I. A., 
68; 39 Cal., 527; 16 C. W. N., 505; 16 C. L. J., 411. It has been 
held by the Allahabad High Court that, in considering the question 
whether an incumbrance should be deemed to continue to subsist 
on the ground that the continuance of it was for the benefit of 
the person who has acquired the property, the point of time to be 
regarded is the date of ths acquisition of the property, and the charge 
cannot be treated as still subsisting, simply because the purchaser 
afterwards finds that it would have been better for him to have kept 
the charge alive. Jugal Kishore v. Ram (1912), 34 All., 268, 

In Manks v. Whtieleg (1911), 2 Ch., 448, in speaking of the rule 
of merger Parker, J., observed: “ If the benefit of a charge on property 
and the property subject to the charge vest in the same person, then, 
as a general rule, equity will treat the charge as kept alive or merged 
according to whether it be of advantage or of no advantage to the per- 
son in whom the two interests have vested that the charge should be 
kept alive. But in either case clear proof of intention to the contrary 
will displace the general rule, merger in equity being for the most part 
a question of intention only, and the general rule being justified by a 
presumption of intention where there is no clear evidence one way or 
another. It is to be observed that, where it is to the advantage of the 
person in whom the two interests have vested that the charge should 
be kept alive, a person insisting on a merger is insisting on a gift, and 
it is quite reasonable that the onus of proving intention to give should 
rest on him. No doub^, if the person in whom the interests have united 
is a party to the transaction from which the union results, the form 
which this transaction takes is relevant to the question of actual in 
tention, but where there is no clear evidence of an actual intenticxi 
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in favour of merger, there would seem to be no reason why the 
general rule should not be applicable. There are, however, autho- 
rities to the effect that, in each of the last three mentioned cases, the 
general rule is inapplicable, and that equity will treat the first mort- 
gage as merged for the benefit of the second mortgage, unless there 
be proof of actual intention to keep it alive. 

“ Even in cases in which the person in whom the interests liave 
united is aware of the second mortgage, the authorities to which 1 am 
referring have sometimes led to the curious anomaly of the Courts of 
Equity first raising a presumption which is against the probable inten- 
tion, but which must nevertheless on principle be based on the 
probable intention, and then laying hold of the improbability of the 
intention as a reason for holding on slight evidence that the presump- 
tion is rebutted. 

“ If, however, the authorities to which I have referred extend t(» 
cases in which the person in whom the interests liave united is ignorant 
of the existence of the vsecond mortgage, they must inevitably entail 
hardship and injustice, for they enable a stranger who has given no 
consideration to take advantage of another’s ignorance and to secure 
at another's expense, from a transaction to which he was not a party, 
an advantage certainly never intended for him.” 

The facts of the case in wliich these remarks were made were thes<* ! 
In 1900 0. mortgaged land in Yorkshire to A. to secure £300 and in- 
verest, and in 1901 he gave a second mortgage upon tlie same property 
to the plaintiff. In 1905 he further charged the property to A. All 
these securities were registered. In 1907 ()., without disclosing tin* 
plaintiff's mortgage, offered to sell his equity of redemption to the de- 
fendant TF. for £450. She accepted conditionally upon finding some 
one to advance £300 to pay off A.\h first mortgage. The defendant W. 
instmcted lier solicitor, who introduced the defendant F., who agn*ed 
to advance the £300 on first mortgage. In carrying out tlie transaction 
solicitor acted for all parties. He did not investigate tlie title 
nor search the register. None of the parties exce]:)t O. knew of the 
existence of the plaintiff’s second mortgage. F. advanced the £300, 
which the solicitor paid to A., from whom he obtained the title-deeds, 
W. then paid off A.^s further charge, and the wliole transaction was 
completed by three contemporaneous deeds; (1) a reconveyance by A. 
to O. freed from .^.’smoitgageand further charge; (2) a conveyance 
by O. to W. ; and (3) a mortgage by W- to F. 

Parker, J., was of opinion that, on the rectviveyance by A. to 0., 
A^s mortgage and further charge were kept alive and the plaintiff’s 
mortgage did not become a first charge on the property in priority to 
those of the defendants F, and W. But the judgment has been set 
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aside by the Court of Appeal (1912), 1 Ch., 736, Fletcher Moulton, 
L. J., dissenting, who says in his dissentient judgment, “ The idea 
of voluntary merger is ridiculous where the existence of mesne incum- 
brances is known, because no one would voluntarily permit a merger 
which would let in mesne incumbrances. It is therefore a decision 
the sole effect of which is to give an advantage to incumbrances the 
existence of which is concealed from or unknown to .the parties dealing 
with the property whether that is due to their own fault or not. 

** This does not seem to me to be in accordance with the aims or 
principles of equity, and I am of opinion, therefore, that Toulmin v. 
Sieerc (1817), 3 Mei 210, was wrongly decided. Doubt has been thrown 
upon it by most eminant judges and in dl courts, and indeed it has 
scarcely ever been referred to without some marks of disapproval. 
In my opinion it would have been much better that it should have 
been formally reconsidered years ago and overruled. The effect of the 
decision has only been to confuse the courts in dealing with the 
equities which arise when there is formally a possibility of merger 
cither in estates or in charges.” 

Fletcher Moulton, L. J.^ agreed witli Parker, J., in holding that 
equity might go one step further. But his colleagues thought that 
beneficent fiction had gone far enough and should not be stretched any 
further. It is stated in the Law Quarterly Review that the opinion of 
conveyancers inclines to support Parker, J., 28 L. Q. R., 229. For a 
full discussion of this case see 28 L. Q. R. 348. 

A foTiiori, a bond fide mortgage does not become merged in a 
deed of sale by the mortgagor to the mortgagee which is found to be 
a colorable sale for the purpose of defeating execution-creditors. 
Cfiohiram v. Dala (1880), Bom. P. J., 215. 

Notice and Tender. 

102. Where the person on or to whom any notice 
or tender is to be served or made under this chapter does 
not reside in the district in which the mortgaged property 
or some part thereof is situate, service or tender on or to 
an agent holding a general power-of-attorney from such 
person or otherwise duly authorized to accept such ser- 
vice or tender shall be deemed sufficient. 

Where the person or agent on whom such notice 
should be served cannot be found in the said district 
or is unknown to the person required to serve the notice, 
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the latter person may apply to any Court in which a suit 
might be brought for redemption of the mortgaged pro- 
perty, and such Court shall direct in what manner such 
notice shall be served, and any notice served in compli- 
ance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender 
should be made cannot be found within the said district, 
or is unknowm to the person desiring to make the tender, 
the latter person may deposit in such Court as last aforesaid 
the amount sought to be tendered, and such deposit shall 
have the effect of a tender of such amount. 

District. — Tlie word lias not been defined in tlii.H Act. but see 
the definition in sec. 2 of the Code of Civil Procedure. For cases 
arising in the scheduled districts, see Ram Rntan v. Lalla Prasad 
(1895), 17 All., 483. 

The Act does not provide how the notice required by the first 
paragraph of the section is to be served. Cf. see. G7 of the Con- 
veyancing Act, 1881. 

103. Where, under the provisions of this chapter, 
a notice is to be served on or by, or a tender or deposit 
made or accepted or taken out of Cotirt by, any person 
incompetent to contract, such notice may be served, or 
tender or deposit made, accepted or taken, by the legal 
curator of the property of such person ; but where there 
is no such curator, and it is requisite or desirable in th(! 
interests of such person that a notice should be served or 
a tender or deposit made under the provisions of this 
chapter, application may be made to any Court in which 
a suit might be brought for the redemption of the mort- 
gage to appoint a guardian ad litem for the purpose of 
serving or recei\dng service of such notice, or making or 
accepting such tender, or making ordaldng out of Court 
such deposit, and for the performance of all consequential 
acts which could or ought to be done by such person if he 
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were competent to contract ; and the provisions of Chap- 
ter XXXI of the Code of Civil Procedure(a) shall, so far 
as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. 

The legal curator of the property, 4rc, — This somewhat un- 
familiar term is probably intended to include all persons entrusted 
with the management of the property of persons labouring under 
any legal disability. 

Such notice may be served, 4tc. — The words ‘on or by’ should 
be added after the word ‘served ’ in this section. A mortgagor 
making deposit under sec. 83 cannot be said to have completely per- 
formed his part, until he has procured the appointment of a guardian 
ad litem for receiving service of notice of the deposit and to take it out 
of court. Pandurang v. Mahadaji (1902), 27 Bom., 23. 

104. The High Court may, from time to time, make 
rules consistent with this Act for carrying out, in itself 
and in the Courts of Civil Judicature subject to its superin- 
tendence, the provisions contained in this chapter. 


Rules framed under this section. — The following rules have 
been made under the provisions of this section by the Higli Court 
(►f Bengal wnlh regard to its original jurisdiction (see Calcutta Gazette, 
dated 6th August 1884, p. 834), and with the exception of Rules 12, 
16, 17 and 18 have been adopted by the High Court of Madras. 
See Fort St. George Gazette Supplement, dated .16th June 1891. 

1. Every application under sec. 83 shall be made by a verified 
petition, stating the facts. 

2. Unless otherwise ordered, there shall be paid into Court, in 
addition to the sum deposited under sec. 83, or any subsequent section, 
a sum sufficient to provide for the fees and charges of the Accountant- 
General and the Bank of Bengal, and for the mortgagee’s costs of obtain- 
ing payment out of Court ; and also when such payment is made under 
sec. 83, a further sum to provide for the mortgagee’s cost of trans- 
ferring the property, and causing such transfer to be .registered ; such 
costs to be estimated and certified by the Taxing Officer. 


(rt) This reference to Oh. XXXI of of Act V of 1908, — See sec. 168 of the 
the Code of Civil Procedure should latter Act. 
now be read applying to Order 32 
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3. Every order for payment of money into Court under sec. 83, 
shall specify the sums to be paid, and the purpose for which each sum 
is intended. 

4. Unless otherwise ordered, the applicant or his attorney shall 
serve, or cause to be served, the notice to be given under sec. 83. 

5. When money is paid into Court under sec. 86. or under any 
subsequent section, the person making such payment shall forthwith 
give written notice thereof to the person or persons on whose 
account such payment is made. 

6. Every application by a mortgagee to obtain payment by 
money out of Court shall be by a verified petition. 

And wdien made, under sec. 83, it shall be shown whether the 
property has been transferred and [where the applicant wan in posses- 
sion] possession delivered up, free from encumbrance and whether 
the transfer has btien registered. The documents of title which were 
held by the applicant, shall also be accounted for. 

Or, when made under sec. 86, or sec. 02, it shall be shown that the 
provisions of such section have been complied with. 

7. Every application under the last preceding rule shall be on 
notice to the person by whom, or on whose behalf, the money was 
paid, or to his attorney, unless the Court shall tliiuk fit to disptmst* 
with such notice. 

8. Urles.s otherwise ordered whenever any notice or order is 
served under the Act or under these rules, an aflidavit or affirmation 
in proof of such .service shall be filed as soon as possible thereafter. 

9. Where it shall appear that previous to any payment into 
Court under sec. 83, or any subsequent section, a sufficient tender 
was made to and refused by the mortgagee, he shall not be allowed 
to obtain payment of the amount deposited in Court to meet Jiis 
claim, without deduction of the fees and charges of the Accountant 
General and the Bank, nor shall be allowed his costs of obtaining such 
payment. Except as aforesaid, or when otherwise ordered, the mort- 
gagee shall be allow^ed all costs properly incurred by him. 

10. If through default on the part of the plaintiff, it ben omes 
necessary to obtain an enlargement of time under sec. 87, no interest 
shall be allowed for the enlarged time. 

11. On an application for payment of money out of Court, 
under sec. 83, or any subsequent section, by a mortgagee, who has 
complied with the orders of the Court and the provisions of the Act 
and of these rules so far as they relate to hin^, or apply to his case, 
and has, when required so to do, transferred* the property and posses- 
sion, free from encumbrance, and caused such transfer to be regis- 
tered, and acounted for the documents of title which were held by him. 


Cali*utta Hi*; 
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<?alcutta High Coart shall make such order or orders as to it shall seem 6t for the 
Court rules, disposal of the capital sum and interest thereon, and of the fund for 
costs and expenses. 

12. Every decree for sale under the Act shall direct that, if the 
proceeds of sale shall not be sufficient to satisfy the decree, the defend- 
ant [if the original mortgagor] shall personally [or if the representative 
in estate of the original mortgagor, shall out of his estate] pay 
the amount of the deficiency. 

13. Every final order for foreclosure (u) under sec. 87 or 
sec. 93 shall direct that possession of the pro])erty be given to the 
mortgagee, except where he is already in possession. It shall also, 
at the option of the mortgagee, be drawn up with a recital of 
the decree and the proceedings had thereunder, and with a full 
description of the property, or without any such recital of the 
description. 

14. Where immovable property is sold under sec. 88, or any 
subsequent section, the purchaser may, on application to a Judge in 
Chambers, obtain a certificate of sale as evidence of the title to the 
property sold to him and may also, at his own costs, obtain a convey- 
ance from the mortgagor. 

15. Every enforceable order made under sec. 83 may be enforced 
under the provisions of the Code of Civil Procedure, and shall for that 
purpose be deemed to have been made in a suit instituted under 
that Code. 

16. Rules 45 and 46 of the rules of tlie 1st August 1877 [Rules 
431 and 432, Belchambers’ R. & O., pp. 200, 201], relating to sales 
by the Registrar, are hereby repealed. 

From Rule 50 of the same rules shall be omitted the words ‘ " un- 
less otherwise ordered the costs of such application in the case of a 
person under disability shall be part of the costs of the sale, and in 
other cases shall be borne and paid by the defaulting party. ” 

At the end of Rule 58 of the same rules shall be added the words 
^ ‘ or the grant to him of a certificate of sale. ’ ’ 

17. Rules 387 to 449 [Belchambers* R. & O., pp. 189 to 205], 
relating to sales by the Registrar as modified by the last preceding 
rule, and so far as they are applicable, shall apply to all sales by the 
Court under secs. 88 and 89 or 92 and 93. (6) 

(a) The order here referred to is de- into possersion uoder s. 818 of the 

scill)ed in sec. 87 as an < order absolute Civil Procedure Code, 1882. 

for foreclosure.’ Money v. Kedar (1894), 3 C. W. N., 

{h) The purchaser could not be put XII. 
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18. The money rules 597 to 641 [Belchambers’ R. & 0., pp. 240 CRioutta High 
to 253] shall also, so far as they are applicable, apply to the payment Court rultn. 
of mctoey into Court, and out of Court under these rules. 

19. The form set forth in the annexed schedule shall be follow- 
ed, with such variations as the circumstances of each case may 
require. 

Notice under section 83. 

In the High Court op Judicature at Fort William 
IN Bengal. 

Ordinary Original Civil JurivSdiction. 

To B. 

Whereas A has, under sec. 83 of Act IV of 1882, deposited in 
Court Rs. 10,000 as the amount remaininfj; due on the mort^^age t(t 
you, dated day of 19 , and Rs. 100 for the* commission and 

charges of the Accountant-General and the Bank of Bengal and Rs. 500 
to provide for such necessary costs and exjienses as you may incur, 

[find whereas it is alleged that a sufficient tender was previously madi^ 
to you] : — You are h<*reby informed that the Court, upon being satis- 
fied that you have retransfeired the property (.comprised in the said 
mortgage and [where B is in possession] delivere<l up possession tliereof 
to the said 4, and have also delivered up to the said or deposited in 
Court or accounted for, all documents in your possession or power, 
or for which you are responsible, relating to the said property, the 
Court will make such order as to it shall seem fit for tlie payment to 
you of the said sum of Rs. 10,000 [less, where a tender was made, the 
commission and charge of the Accountant-General and the Bank of 
Bengal] with all costs and expenses to which you may be entitled. 

Dated the day of ,19 

, Refjiatrar. 

The Calcutta High Coui*t has since made some additions to the 
foregoing rules. Rule 555 in Belchambers’ Rules and Orders has been 
amended by substituting the words ‘ ‘ the period allowed for payment 
by sec. 86, 88 or 02 of the Transfer of Property Act, IV of 1882 ” 
for the words “ the date of the decree,” and the following rule has 
been passed with effect from the Ist day of March 1886 ; — 

Every certificate or report of the Registrar or other referee stating 
what is due to the mortgagee in a mortgage-suit, shall, on being con- 
firmed by effluxion of time or otherwise, be suBinitted in open Court 
to a Judge exercising original Civil Jurisdiction, in order that it may 
be countersigned by him, and the period for payment under sec. 86, 
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Calcutta High 88 or 92 of the Transfer of Property Act shall run from the date of such 
Court rules, countersignature, which shall be deemed to be a declaration of the 
amount under the provisions of those sections. See Calcutta Gazette, 
10th March 1886. 

Rule 555 as now amended runs thus : — Unless otherwise ordered 
interest shall bo computed on a mortgage at the rate mentioned 
therein until the end of six months from the period allowed for pay- 
ment by section 86, 88 or 92 of the Transfer of Property Act, 1882, 
or until the end of any further period to which the time may be 
enlarged. Such interest shall be added to the principal and there- 
after interest shall be computed on the aggregate amount at the rate 
of six per cent, per annum. 

Circular Order No. 13 [a\ dated 27th April 1892, which em- 
bodies the rules framed by the Calcutta High Court for the Provin- 
cial Courts, runs thus : — 

(1) An application under sec. 89 of the Transfer of Property Act 
shall be made by means of a verified petition stating the facts. 

(2) If the Court passes an order directing that the property, or 
any part of it, shall be sold, it shall issue a proclamation of sale and 
cause it to be served in the manner provided by the Code of Civil 
Procedure for the service of proclamations regarding the sale of 
immovable property. 

(3) Secs. 286 to 294, both inclusive, of the Code of Civil Prb- 
cedure, shall apply to such sales. 

(4) Secs. 304 to 319, both inclusive, and secs. 328 to 335 of the 
Code of Civil Procedure shall apply to proceedings subsequent to sale 
under a mortgage. 

(5) The procedure to be followed in the execution of a decree 
passed under sec. 90 of the Transfer of Property Act is that prescribed 
by the Code of Civil Procedure. 

Rules of the High Court of Judicature at Madras in its ordinary 
original jurisdiction which came into force on the Isi day 

of September, 1902. * 

ORDER XXIX. 

Mortgages and Charges. 

A, — General, 

Madras High 374. Every plaint shall contain an allegation that the plaintiff 
Court rnias, caused a search to be made in the office of the registrar of assurances 

i 

(a) See Calcutta Gazette April 1892, Part J, p. 414, and Assam Gazette 
of 16ib April 1892, Part III, p. 272. 
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of the district, or sub-district, in which the immovable property com- Madras High 
prised in the mortgage or subject to the charge sued on, is situate for 
a period of not less than 12 years prior to the date of presentation of 
the plaint, and that ho is not aware that any person, other than the 
persons made parties to the suit, has any interest in the said property. 

The certificate of tlie registrar of assurances stating the result of the 
search, shall be filed with the plaint. 

The costs of making the search and filing the certificate shall be 
costs in the cause ; Provided that a plaint which docs not comply with 
the above provisions shall be returned for amendment under s. 53 (6) 

(2) of the Civil Procedure Code and shall be rejected under s. 54 (d) of 
the Code if it be not amended within the time fixed. 

375. The plaint shall be in one of the forms, Nos. 47 to 50 inclusive, 
with such varuitions, as circumstances may requirci. 

37G. Where there are several parties to a suit claiming successive 
charges or incumbrances on the mortgaged property the Court shall 
determine their respective rights and priorities, and insert in its decree 
a d()claration with respect tluu-eto as in form No. 51. 

377. In a suit for sale by a second or subsequent mortgagee, 
the plaintiff shall, in his plaint, aver that he is willing to redeem the 
prior mortgagee or mortgagees ; and, unless the Court otherwise orders, 
the decree shall be drawn up in form No. 52 to form No. 55, and shall 
not be made subject to the claims or interests of the prior mortgagee 
or mortgagees.' 

378. The Court shall determine whether the defendant is respon- 
sible personally, and to any and what extent, for the repayment of 
the mortgage- monies, and a declaration with respect thereto shall be 
interested in the decree as in forms Nos. 57 and 58. 

379. If, in any suit or matter, it is found necessary to take an 
account;, an interim decree shall be drawn up in form No. 56, with such 
variations as circumstances may require. 

380. A sale of mortgaged property shall be conducted in manner 
proscribed by Order XVIII : Provided that, if leave to bid is granted 
to the plaintiff or applicant, and, unless the Court otherwise orders, 
the sum allowed to be bid, shall be not less than the whole amount 
then due for principal, interest and costs ; and, in the event of the pro- 
perty being sold in lots, not less than the market-value of each lot in 
respect of which the bid is made. 

381. If a money decree only is obtained/ the decree shall not 
direct execution to issue against the mortgaged property. 

* See, however, O. 34, r. 1, of the Code of Civil Prooedore. 

Q, LM 


55 
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B. — Simple Mortgages and Charges. 

Suits for Sale. 

Madras rules, 382. At the trial of the suit the Court shall, if possible, ascertain 
the amount of principal and interest which will be due under the mort- 
gage on the day fixed for payment, and shall determine the extent of 
the liability of the defendant therefor. A decree shall then be drawn 
up in form No. 57, and the case shall be ordered to be posted in cham- 
bers on the Isb convenient day after the day limited for payment by 
the defendant. 

383. On the adjourned day — 

(1) If the defendant has paid the amount due under the decree 
into Court, the Court may pass an order in Form No. 59. 

(2) If the defendant has made default in payment, the Court may, 
on the oral application of any party for the sale of the mortgaged pro- 
perty, pass an order for sale in Form No. 60. 

(3) If default being made by the defendant, the plaintiff does not 
appear and the defendant appears, or if neither party appears, the Court 
may adjourn the suit and direct that no order for sale shall be passed 
except on notice to the other party 

384. If an order for sale is passed on the application of the de- 
fendant the Court may direct that the defendant shall have the conduct 
of the sale and be entitled to the further costs of the proceedings. 

385. If at any time it is made to appear to the judge that the 
plaintiff, or other party having the conduct of the sale, has failed to 
comply with any order of the Court or any of the provisions of these 
rules, or is not proceeding with due diligence, the court may give the 
further conduct of the suit to any other party ; or may refuse to allow 
to the plaintiff or such other party any further costs of suit, or interest 
on the mortgage-monies. 

386. If the sale is confirmed, the judge may pass an order in 
Form No. 61 or 62. 

387. (1) A person other than the party to the suit, who claims 
an interest in the mortgaged property, (hereinafter called “ the 
claimant,*’) may apply by summons in chambers to be made a party. 

(2) If the judge finds that the claimant has an interest in the 
mortgaged property and should have been joined a party to the suit, 
(and the application is made before decree has been passed therein) 
the judge may add the claimant as a party and raise such further issues 
as may be necessary, or may grant leave to the plaintiff to withdraw 
from the suit, or may dismiss the suit ; but if the application is made 
subsequently to the decree, the judge may make such order as regards 
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the application of the proceeds of any sale, or such other order as 
may seem fit. 

(3) If the judge finds that the claimant has not such an interest 
in the mortgaged property as entitles him to be joined as a party to 
the suit, he may pass an order that the sale of the mortgaged property 
is to be subject to the interest, if any, of the claimant, and in such case 
tlie proclamation of sale shall recite the said order, and the interest in 
the property claimed by him ; or the judge may dismiss the application, 
and make such order as to the costs thereof as he thinks fit. 

Suits fob Redemption. 

388. At the trial of the suit, the court shall determine whether 
the plaintiff is entitled to redeem tlie mortgaged property, and if pos- 
sible, shall asceHain the amount of principal and interest, which will 
be due under the mortgage on the day fixed for redemption, and a deci’ee 
shall then be drawn up, in Form No. 63, and the case ordered to 
be posted in chambers on the 1st convenient day after the day fixed 
for payment by the plaintiff. 

389. If it is found necessary to make an account, an interim decree 
shall be drawn up in Form No. 56 ; and, at the adjourned hearing, the 
court or a judge may declare the amount due on taking the account, 
and, if the brlance is found to be against the plaintiff, may aj)point a 
day for payment by him, and declare the aggregate amount of princi- 
pal, interest and costs due on that day, and thereupon an order shall 
be drawn up in Form No. 64, and the suit shall be adjourned to a day 
as soon as possible after the day so fixed. If the balance is found 
against the defendant, the court or a judge may at once pass a decree 
directing payment thereof to the plaintiff, and, if the defendant is 
in possession of the mortgaged property, directing delivery tliereof to 
the plaintiff, and payment of mesne profits, and may make such or<ler 
as to the costs of the suit as is just. 

390. If the plaintiff proves that a valid lender of the mortgage- 
moneys has been made, the Court or a judge may pass a decree, as in 
Form No. 65. 

391. On or before the day to which the t^ase is posted the plaintiff 
may apply to the judge by summons in chambers, to appoint a further 
day for payment, and thereupon the judge may, for sufficient cause and 
upon such terms as he thinks fit, postpone payment to a fixed day, 
and adjourn the further heaiing to a day as soon as possible after 
such day as in Form No, 66. 

392. If on the adjourned day, it appears that the mortgage-moneys 
have not been paid by the plaintiff, and if no further time for payment 
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MndrAfl rules, granted, the defendant may apply for the sale of the mortgaged pro- 
perty, and thereupon the judge may pass an order for sale as in Form 
No. 67. 

C.— English Mortgages, and Mortgages by Conditional 

Sale 

Suits for foreclosure or sale. 

393. At the trial of the suit, the Court shall, if possible, ascertain 
the amount of principal and interest which will be due under the mort- 
gage on the day fixed for payment, and a decree shall be drawn up in 
Form No. 68 ; and the case shall be ordered to be posted in chambers 
on the first convenient day after the day limited for payment by the 
defendant. 

394. When there are several successive incumbrancers the Court 
may fix a day for payment by the defendants, or any of them, or may 
allow several periods of redemption to the several incumbrancers, in 
succession, according to their respective priorities ; as in Forms No. 69 
and 70. 

395. Unless otherwise ordered, a decne absolute for foreclosure 
shall be drawn up in Form No. 71 ; and a final decree upon redemption 
by the defendant shall be drawn up in Form No. 72. 

396. If, in a suit other than on a mortgage by conditional sale, 
the Court, upon the application of any party, thinks fit to pass an order 
for sale of the mortgaged property in lieu to a decree for foreclosure, 
the order may be made conditional upon the applicant paying into Court 
within a fixed period, a sum sufficient to provide for the expenses of 
the sale, and upon the applicant other than the plaintiff, also paying into 
Court the amount of interest at the date of the application due on the 
principal amount, the estimated costs of the plaintiff of the sale, and 
the costs of the suit already incurred by the plaintiff, or any of the said 
sums. If the application is made by the defendant and unless other- 
wise ordered, the order shall direct that, in default of compliance with 
any of the said conditions, and of payment of the moitgage-moneys 
within the period fixed by the Court, the defendant shall be foreclosed, 
as in Form No .73. 

Subject to the foregoing provisions the rules relating to a suit for 
sale under a simple mortgage shall apply to a suit or decree for sale under 
an English mortgage. 

•Suits FOR Redemption. 

397. If it is not necessary to take an account, and unless the Court 
otherwise orders an interim decree for redemption by the mortgagor 
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shall be drawn, up in Form No. 74, and the suit shall be ordered to be .Madras mieM. 
posted in chambers on the first convenient day after the day fixed for 
redemption for further consideration. 

398. If the plaintiff pays the amount fixed b}^ the inf^rim d»icree, 
a final decree may be made similar to that in Form No. 72. 

399. If the plaintiff makes default in payment, and the mortgage 
is not by conditional sale, the Coiii-t may, on the application of the de- 
fendant, pass a decree absolute for foreclosure similar to that in Form 
No. 71, or an order for sale of the mortgaged property, or a sufficient 
part thereof as in Form No. 67. 

If the morligage is by conditional sale, the Court may ]>ass a decrees 
similar to that in Form No. 71. 

400. In taxing the (josts awarded by the inlerim decree, the taxing 
officer may include a cost of the stamped paper and other costs necessary 
for the preparation of the deed of rcconv^eyance of t he mortgaged pro- 
perty or of acknowledgment of payment of the mortgage-moneys. 

401. Subject to the foregoing provisions, the rules relating to a 
suit for the redemption of a simple mortgage shall, so far as applicable, 
apply to a suit for the redemption of an English mortgage, a mortgage 
by conditional sale or usufructuary mortgage. 

D."— DKPosn’ IN Court of MoRTOAGE-MONEys, 

402. When a mortgagor desires under the provisions of the 1 rans- 
fer of Property Act, 1882, to dcpo.sit in Court the amount due on his 
mortgage, he shall file an affidavit, entitled in the matter of tlie mort- 
gage and the said Act, and stating the facts of the case. 

403. (1) Unless otherwise ordered, the mortgagor shall in addi- 
tion to the amount due on bis mortgage, deposit in Court a sum suffi- 
cient to provide for the costs of the mortgagee, of obtaining payment 
out of Court of the mortgage-moneys, and of reconveying the mort- 
gaged property, or executing an acknowledgment of the discharge 
of the mortgage, as the case may be, and of registering the said recon- 
veyance or acknowledgment in the office of the regirtrar of assurancf^s 
of the district or sub-district, in which the mortgaged property is situate. 

(2). If, by the terms of the mortgage, tlie mortgagee is entithnl 
to notice before payment or tender of the mortgage-moneys the mort- 
gagor shall, in addition to the said sums, deposit in Court a sum suffi- 
cient to provide for any subsequent interest to#Vhich the mortgagee 
may be entitled. 

404. Notice of the deposit shall be'in Form No. 75, and shall, sub- 
ject to the provisions of s. 102 of said Act, be taken out and served 
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Madras ruief*. on the mortgagee in manner prescribed for service of summons on a 
defendant. The notice shall require the mortgagee to deposit in Court 
the mortgage-deed and all documents in his possession or power re- 
lating to the mortgaged property. 

405. The Court by endorsement on the affidavit or otherwise may 
order the deposit to be received. Such order shall specify the several 
sums to be paid into Court, and the purpose for which each sum is 
intended. 

406. Every application by a mortgagee for payment out of any 
monies paid into court, under s. 83 or s. 102 of the said Act, shall be 
by original petition, as in Form No. 76, entitled in the matter of the 
mortgage, and shall specify the documents in his possession or power 
relating to the mortgaged property ; and shall be accompanied by the 
mortgage-deed and the said documents, and a draft deed of reconveyance 
of the mortgaged property, or acknowledgment of discharge of the 
mortgage, as the case may be. The registrar shall appoint a day for 
the hearing of the petition and notice thereof in Form No. 77, shall be 
served on the mortgagor, not less than five days before the said day. 

407. The draft deed of reconveyance, or acknowledgment, shall, 
if so required by either party, be settled by the registrar and, if approved, 
shall be signed by him as approved. 

At the hearing, the Court may, if the provisions of the said Act 
and these rules have been complied with, pass an order that upon the 
mortgagee bringing into Court a reconveyance of acknowledgment 
of discharge, as agreed on or settled by the registrar, duly stamped and 
executed, the moneys in Court be paid out to the mortgagee. 

408. If it is made to appear to the Court that previously to pay- 
ment of any moneys into Court, under s. 83 or s. 102, of the said Act 
a sufficient tender was made to, and refused by the mortgagee, he 
shall not be allowed his costs of obtaining payment out of the said mo- 
ne3’’s except as aforesaid, or unless the Court otherwise orders, a 
mortgagee shall be allowed all costs properly incurred by him, and he 
shall not be compelled to execute the reconveyance or acknowledgment 
until such costs have been paid. 

Forms appended to the Ryles of the Madras High Court. 

FORM NO. 47. 

Rule 375. Plaint in a suit by mortgagee for personal decree and sale. 
(Cause-Title.) 

Plaint, 

A, B., the above-named plaintiff, states as follows r 

1 & 2. Proceed as in paragraph 1 and 2 of Form No. 5. 
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3. By way of security for moneys advanced to, and owing by, 

the defendant to the plaintiff, an instrument of mortgage was executed 
by the defendant in the plaintiff’s favour on the day of , 

mortgaging certain property situated within the jurisdiction of this 
Court and described in the schedule hereto annexed. 

4. The plaintiff has caused a search to be made in the register 
of assurances of the sub-district in vrhich the said property is situate, 
and is not aware of any incumbrances on the said property, other thaT\ 
those herein mentioned, or of any person possessing an interest in the 
said property, other than those who are made parties to this suit. 

5. There is now due from the defendant to the plaintiff on the 
said mortgage the sum of Rs. (hero enter aggregate amount of prin- 
cipal and interest), of which Rs. is principal and Rs. interest. 

6. The plaintiff prays — 

(a) the Court will order the defendant to pay to him the said 
sum of Rs. with such further interest as may accrue 
between the filing of the plaint and the day of pay- 
ment, and also the coats of this suit on some day to be 
named by the Court, and in default that the said 
property may be sold, and the proceeds (after defray- 
ing thereout the exx>enses of the sale) applied in and 
towards the payment of the amount of the said princi- 
pal, interest and costs ; 

(h) that, if such proceeds shall not be sufficient for the payment 
in full of such amount, the defendant may be ordered 
to pay to the plaintiff the amount of the deficiency with 
interest thereon at the rate of six per cent, per annum 
until realization, and 

(^) that for that purpose all proper directions may be given and 
accounts taken by the Court. 

Enter Verification as in Form No. 5. 



Description of the mort- 

IncumbriineeH. 

Serial Number. 

1 




gaged property. 

Date. 

Short descrip 
tion. 

• 

• 

Owner, 


(Signed) E. F., 


(Signed) A* B., 


Pleader of the plaintiff. 


Plaintiff 


.Madras Forms 
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FORM NO. 48. 

Madrai Fonpii. Rule 376. Plaint in a suit upon a mortgage of ancestral property 
Of of the property of an undivided Hindu family, 

(Cause-Title.) 

Plaint 

1, 2 & 3. Proceed as in paragraphs 1, 2 and 3 of Form No. 47. 

4. (In the case of a mortgage of ancestral property by the Hindu 
father of sons.) The defendant A is the father of the defendant B* 
and he was previously to the execution of the said mortgage indebted 
to the plaintiff in the amount for which the said mortgage was given as 
security. (Or, in the case of a mortgage by the manager of an undivi- 
ded Hindu family.) The defendant A is the manager of the Hindu 
family consisting of himself and the defendants R, C and D, and as 
such manager he executed the said mortgage in respect of moneys 
advanced to him for the purpose of the family. 

6 & 6. Proceed as in paragi aplia 4 and 5 of Form No. 47. 

7. The plaintiff prays — 

{a) that the Court will order the defendants to pay (continue 
as in Form No, 47) ; 

(b) that, if such proceeds shall not be sufficient for payment in 
full of the said amount, the defendants may be ordered, 
the defendant A^ personally, and the defendants 
A and B, out of the ancestral property belonging to them 
(or in the case of a mortgage by the manager of an 
undivided Hindu family), the defendants A, R, and 0, 
out of the property of the said Hindu family, to pay to 
the plaintiff (continue as in Form No. 47). 

FORM NO. 49. 

Rule 376. Plaint in a suit for redemption of mortgage, 

(Cause-Title.) 

Plaint, 

A. R., the above-named plaintiff, states as follows : — 

1 & 2. Proceed as in paragraphs 1 and 2 of Form No. 5. ♦ 

3. By way of security for moneys advanced to, and owing by, 
the plaintiff to the defex\4Ri^f'» instrument of mortgage was executed 
by the plaintiff in the defendant’s favour on the day of , 

mortgaging certain property situated within the jurisdiction of this 
Court and described in the schedule hereto annexed. 
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4. The plaintiff has caused a search to be made in the register Madras For»». 
of assorances of the sub-district in which the said property is situated, 

and is not aware of any incurabrances on the said property, other than 
those herein mentioned, or of any person possessing an interest in the 
said property, other than those who are made parties to tliis suit. 

5. There is now due from the plaintiff to the defendant on the 

said mortgage the sum of Rs. . of which Rs. is prin- 
cipal and Rs. is interest. 

6. The plaintiff is ready and willing to pay such sum as may bi‘ 
found due on the footing of the said mortgage. 

7. The plaintiff prays — 

(1) that an account may be taken of the amount due to the 

defendant for principal, interest and costs ; 

(2) t hat upon payment of the same by the jdaintiff , the defend- 

ant be directed to (a) deliver to the plaintiff the mortgage 
instrument and all the documents in bis possession re- 
lating to the property, (6) deliver possession of the said 
property to the plaintiff, and (in case the property ex- 
ceeds Rs. 100 in value (o) to execute and register an 
acknowledgment in writing to the effect that the interest 
created by the mortgage has been extinguished. 

8. (Enter verification as in Form No. 5). 


SCHEDULE. 

(See Form No. 47). 

FORM NO. 50. 

Rule 375. Plaint of second mort-gagee seeking to redeem the 'prior 
mortgagee. 

1 to 5. Proceed as in Form No. 47. 

6. The plaintiff admits that the mortgage in favour of the Ist 

defendant, dated the day of , has priority over his 

interest in the said property. 

7. The plaintiff prays — 

(а) that an account may be taken of the amount due to the 

1st defendant, under his mortgage, dated the 
day of , for principal and interest l 

(б) that the plaintiff may be at liberty, •by a day to be fixed 

by the Court, to pay the said amount and the costs of 
1st defendant of this suit into Court, and that thereupon 
the said 1st defendant may be ordered to bring into Cour 
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the said mortgage-instrument and all documents in his 
possession or power relating to the property, and an ac- 
knowledgment in writing that the interest created by the 
said mortgage has been extinguished. 

(c) that the 2nd defendant (the mortgagor) may be ordered 
to pay to the plaintiff the said sums so paid into Court 
and the sum of Rs. (the amount due under 

plaintiff’s mortgage) with such further interest as may 
accrue, on the principal sum so paid into Court from the 
said day so fixed for payment, and on the said principal 
sum of Rs. from the filing of this plaint until 

payment, and also the costs of this suit, on some day 
to be fixed by the Court, and in default (continue as in 
Form No. 47). 

FORM NO. 51. 

Rule 376. Decree in a suit by a first mortgagee against a subsequent 
mortgagee or mortgagor, 

(Formal parts as in Form No. 52.) 

It is declared that the several amounts due on the day of 

are to the plaintiff Rs. for principal and Rs. for 

interest, making in all the sum of Rs. X and to C. Z)., the 
1st defendant (the subsequent mortgagee) Rs. for principal 

and Rs. for interest making in all the sum of Rs. and it is 

further declared that there is due to the plaintiff the sum of Rs. 
A and to the Ist defendant the sum of Rs. B for their respective costs 
of this suit. 

(Insert declarations as to the liability of the mortgagor for the 
said mortgage sums, see Form No. 58) and it is further declared that, 
the plaintiff is entitled to payment of the amount due to him in priority 
to the 1st defendant (or if there are several subsequent mortgagees 
that the several parties hereto are entitled to payment of the sums 
due to them respectively in the following order*: — ^first, the plaintiff, 
secondly, the Ist defendant, thirdly, the 2nd defendant, etc.) and it is 
decreed as follows : — 

1. The said 1st defendant and the said 2nd defendant shall be at 

liberty on or before the said day of to pay into Court 

the said sums of Rs. Ji^and Bs. A, 

2. If payment shall be made as aforesaid, the'^plaintiff shall bring 
into Court all documents in his possession or power relating to the mort- 
gaged premises in the plaint mentioned, and also an acknowledgment 
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signed by him of the receipt of the said sums, and that all interest in the Madras Fornw, 
said premises created by the said mortgage has been extinguished, 
and thereupon he shall be at liberty to apply for payment over to him 
of the said sums, (if the plaintiff, the first mortgagee, is in possession) 
and shall put the defendant in possession of the said property. 

3. In default of payment in as aforesaid, the said premises or a 
sufficient part thereof shall be sold and the net sale-proceeds shall be 
paid into Court and applied first in payment of the amount due to the 
plaintiff together with such further interest and costs as may be al- 
lowed by the Court, secondly in payment to the Ist defendant of the 
amount duo to him together with such further interests and costs ns 
may be allowed by the Court, and the balance, if any, shall be paid 
to the 2nd defendant. 

And the further consideration of this suit is adjourned to, etc. 

FORM NO. 52. 

Rule 377. Decree in a suit hy a f^ecorid mortqaqee aqainst thelst 
mortgagee and the mortgagor. 


(Cause-Title.) 

Claim inder a mortgage of immovable (or movable property), 
dated the day of , for Rs. principal, and Rs. 

interest thereon to the day of , and further interest 

at Rs. per cent, per annum ; for sale in default in payment ; 

for a decree against the defendant personally ; for any deficiency on 
such sale, and for costs. 

This suit coming on this day for final disposal in the presence of 
xVIr. , Vakil for the plaintiff, and Mr. , Vakil for the 

defendant : It is declared that the several amounts due on the 
day of are, to the plaintiff Rs. for principal, and Rs. 

for interest, making in all the sum of Rs. ; and to 

C. Z)., the Ist defendant (the first mortgagee) Rs. for principal, 

and Rs. for interest, making in all the sum of Rs. ; and 

it is further declared that there is due to the plaintiff the sum of Rs. a 
and to the said 1st defendant the sum of Rs. & for their respective 
costs of this suit. 

(1) {Where defendants are legal representatives of a deceased 
mortgagor ) ^ ,• 

And it is farther declared that A. B. and X. Y., the defendants 
herein, are liable for the said amount to the extent only of the property 
of E. F., deceased, come to their hands as his legal representatives- 
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{2) ( Where defendants are Hindu father and sons) : — 

-find it is further declared that A 5, the 1st defendant, is personally 
liable for the said amount, and that X F., and B F, the 2nd and 3rd 
defendants, are liable only to the extent of the ancestral property 
belonging to them and the said A. B. 

(3) Where defendants are the managers and the members of an 
undivided Hindu family ). — 

And it is further declared that A. B., the 2nd defendant, is person- 
ally liable for the said amount, and that X. F., and E. jP., the 3rd 
and 4th defendants, are liable only to the extent of the property of the 
undivided Hindu family, consisting of them and the said A. B. 

(4) ( Where, under the mortgage, the mortgagor is not personally 
liable) : — 

And it is further declared that, under the terms of the said mort- 
gage, A. B., the defendant, is not personally liable for the repayment 
of the said amount. 

(5) {Where the Personal remedy is barred by limitation ) : — 

And it is further declared that the remedy of the plaintiff against 
/I. B.y the defendant personally, is barred by limitation, and that he 
is entitled only to repayment out of the mortgaged property. 

And it is further declared that the plaintiff is entitled to payment 
of the amount due to him after the 1st defendant who has priority (or, 
if there are several subsequent mortgagees, that the several parties 
hereto are entitled to payment of the sums due to them respectively 
in the following ordei : — first, the 1st defendant, secondly, plaintiff, 
thirdly, the 2nd defendant, etc). 

And it is decreed as follows : — 

1. On or before the day of the plaintiff shall 

be at liberty to pay into Court the said sums of Rs. and Rs. 

(insert the amoimts due to the 1st mortgagee for principal 
and interest and for costs) : and the 2nd defendant (the mortgagor) 
shall be at liberty to pay into Court the said sums of Rs. (insert 

the amounts due to the 1st mortgagee, and to the plaintiff, for princi- 
pal, interest and costs). 

2. If default is made in payment of the said sums of Rs. 

and Rs. (insert amounts due to the 1st mortgagee) the 1st 

defendant shall be at liberty to apply for the sale of the mortgaged 
property ; but, if sucB* payment is made, the Ist defendant shall bring 
into Court all documents in his possession or power relating to the mort- 
gaged premises in the plaint mentioned, and also an acknowledgment 
signed by him of the receipt of the said sums, and that all interest in 
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the premises created by the said mortgage has been extinguished, and MadrAaForniM. 
thereupon he shall be at liberty to apply for payment out to him of the 
said sums [(if the mortgagee is in possession) and shall put the defend- 
ant into possession of the property]. 

3. If the plaintiff does, and the 2nd defendant does not make 
the said respective payments, then the mortgaged property, or a suffi- 
cient part thereof, shall be sold, and the net sale-proceeds shall be paid 
into Court and applied in payment to the plaintiff of the said sums 
in the first paragraph mentioned, together with such subsequent in- 
terest and costs as may be allowed by the Court, and the balance, if 
any, shall be paid to the 2nd dr fondant. 

And tli(‘ further consideration of this suit is adjourned to 


FORM NO. 53. 

Rule 377. Decree in a suit by sub-mortgagee against the original 
mortgagee and the mortgagor. 


(Causk-Title.) 

This suit cojiiiug ou this ditv, rtc. It is dtjclarcd as follows ; | 

1. There is now due to the 1st defendant (the original mortgag<ie) 

under his mortgage the sum of Rs. for principal, and Rs. 

for interest, and on the day of there will Ini due the further sum 

of Rs. for interest at the rate of Rs. per cent, per 

annum, making in all the sum of Rs. X, and for liis costs of this suit 
of Rs. y. 

2. There is now due to the plaintiff under his derivative mortgage 

the sum of Rs. for principal, and Rs. for interest, 

and on the day of there will be due the further sum 

of Rs. for interest at the rate of Rs. per cent. p<^r 

annum, making in all the sum of Rs. Z, and for his costs of this suit 
the sum of Rs. A. 

3. (Insei't declarations as to liability of tfi<* dtdi iidants a.s in 
Form No. 58). 

And it is decreed as follows : — 

4. The 2nd defendant (the mortgagor) shall be at liberty on or 

before the said day of to pay into Court the said sums of Rs. X, 

Rs. r, and Rs. A (the costs of the plaintiff) and the Ist defendant shall 
be at liberty on or before the same day, to pay in4:o Court the said sums 
of Rs. Z, and Rs. A (the amounts due to the plaintiff). 

5. In the event of payment by the 2nd defendant, as aforesaid 
the plaintiff and the 1st defendant shall each bring into Court all docu* 
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Madra»ForiDf. ments in liis possession or power relating to the mortgaged premises, 
and also an acknowledgment, etc., and thereupon the petitioner shall 
be at liberty to apply for payment out to him of the said sums of 
Rs. Z and Rs. A, and the 1st defendant for payment of the balance. 

6. In default of payment in by the 1st and 2nd defendants as afore- 
said, the property, or a sufficient part thereof, shall be sold, and the net 
sale-proceeds shall be paid into Court and applied first in payment to 
the plaintiff of the said sums of Rs. Z and Rs. A, and such further 
interest and costs as may be allowed by the Court (but so that the aggre- 
gate amount of principal and interest shall not exceed the amount 
of principal and interest due to the Ist defendant) ; secondly, in pay- 
ment to the 1st defendant of the excess of the said sums of Rs. Jl and 
Rs. y, and such further interest and costs as may be allowed by the 
Court over the aggregate amount paid to the plaintiff, and the balance, 
if any, shall be paid to the 2nd defendant. 

7. In the event of payment by the 1st defendant and in default 
of payment by the 2nd defendant as aforesaid, the plaintiff shall bring 
into Court all documents (continue as in paragraph 5 but in place of 
the last sentence insert), and the 1st defendant shall be at liberty to 
apply for the sale of the said property, and thereupon the same or a 
sufficient part thereof shall be sold and the net sale proceeds shall be 
applied in payment of the said sums of Rs. X and Rs. ¥, and such 
further interest and costs as aforesaid and the balance shall be paid to 
the 2nd defendant. 

And the further consideration, etc. • 

FORM NO. 54. 

Rule 377. Decree in a suit by a svb-mmigagee where the amount 
due on the derivative mortgage exceeds the a^nount due on the original 
mortgage and the former contains a covenant to pay the mortgage 
moneys, 

(Commence as in Form No. 53 to the end of paragiaphs 1 and 2). 

3. The amount due to the plaintiff for principal and interest 
exceeds the due to the 1st defendant (the original mortgagee) for prin- 
cipal, interest and costs of suit by the sum of Rs. B, 

4. (Insert declarations as to liability of the defendants) and it is 
decreed as follows : — 

5. (Insert paragraphs 4 and 5 as in Form No. 53 down to and 
including the words V payment out to him of the said sums ’ * and 
continue) so paid into Court. 

6. In default of paylment in by the 1st and 2nd defendants as 
aforesaid, the property or a sufficient part thereof shall be sold and the 



TRANSFER OF PROPERTY. 


871 


S. 104 .] 

net sale-pi^oceeds shall be paid into Court and applied in payment to MadraMForm«. 
the plaintiff of the said sums of Rs. , Rs. and R 43 . 

(insert the sums due to the 1st defendant for principal, interest and costs 
and to the plaintiff for costs), and such further interest and costs as 
may be allowed by the Court and the balance, if any, shall be paid to 
the 2nd defendant. 

7. In default of payment by the 1st defendant as aforesaid the 
plaintiff shall be at liberty to apply for a decree against him for tlie said 
sum of Rs. B and further interest thereon, and, if tlie net sale-proceeds 
in the preceding paragraph shall not be sufficient to pay to the plaintiff 
the several sums therein mentioned, for a decree against the Ist and 
2nd defendants for the amount of such deficiency. 

And the further consideration, etc. 


FORM NO. 55. 

Rule 377. Decree in a suit by a second mortgagee against the 
mortgagee and the mortgagor, when the first mortgagee consents to a sale 
free from his mortgage. 

(Formal parts as in Form No. 51.) 

And C. D., the first defendant (the 1st moitgagee) by liis vakil consent- 
ing that, if the 2nd defendant (the moitgagor) shall make default in 
payment inf ) Court as hereinafter mentioned, the mortgaged pre^- 
perty shall be sold free from his mortgage, dated the day of 

, on condition that he shall have the same iniere.st in the sale- 
proceeds as in the mortgaged property (insert declarations as to tln^ 
amounts due to the plaintiff and the 1st defendant lespectively. for 
principal, interest and costs ; and as to the liability of the mort- 
gagor, and the priorities of the mortgagees as in Form No. 51). 

And it is decreed as follows : — 

1. The said 2nd defendant shall be at liberty on or before the 

day of to pay into Court the said sums (insert the amounts 

due to the plaintiff and 1st defendant for principal, interest and costs), 

2. On payment as aforesaid, the plaintiff and the 1st defendant 
shall each bring into Court all documents in liis possession or power 
relating to the mortgaged property in the plaint mentioned, and also an 
acknowledgment signed by him of the receipt of the amount due tr> 
him, and that all claims and interest to and in the mortgaged property 
of himself, and of all persons claiming under him and under whom ha 
claims have been extinguished ; and thereupon tjiey shall be at liberty 
to apply for payment out of the amounts due to them respectively. 

3. In default of payment as in aforesaid, the said premises or a 
sufficient part thereof, shall be sold, and the net sale-proceeds shall be 
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Madras Foriub. paid into Court and applied, first, in payment of the amount due to the 
1st defendant, together with such further interest and costs as may be 
allowed by the Court ; secondly, in payment to the plaintiff of the 
amount due to him, together with such further interest and costs as may 
be allowed by the Court, and the balance, if any, shall be paid to the 
2nd defendant. 

And the further consideration of this suit is adjourned to. 

FORM NO. 56, 

Rule 379. Interim decree for an account in a redemption suit. 

Claim for an account of the amount due on a mortgage, dated the 
day of and made between and to redeem 

the property comprised therein. 

(Where an account is claimed against a mortgagee in posses- 
sion, insert account claimed, for example — for an account of the rents 
and profits of the said property received by the defendant, or which 
without wilful default might have been so received, and to redeem, etc.) 

This suit coming on this day, etc. 

And it appearing that the defendant has been in possession of the 
mortgaged property since the day of and has made certain 

improvements’ therein : It is ordered that the following accounts be 
taken, that is to say : — 

1. An account of what is due to the defendant for principal and 
interest under the said mortgage. 

2. An account of the rents and profits of the mortgaged property 
in the plaint mentioned received by the defendant, or by any other per- 
son by his order or for his use, or which without the wdlful default of 
the defendant might have been so received. 

3. An account of all sums paid by the defendant for kist and other 
public charges in respect of the said property. 

4. An account of all sums paid by the defendant for the due 
management of the property, and the collection of the rents and 
profits thereof. 

5. An account of all sums properly laid out by the defendant in 
necessary repairs and lasting improvements on the said property. 

6. An account of the sums paid by the defendant for premiums 

on the policy of insurance, dated day of and interest 

thereon at the rate of Rs. per cent, per annum. 

7. An account o! all sums properly paid by the defendant, in 
connection with suit No. on the file of the Court of for the sup* 
port of the plaintiff’s title to the said property. 
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8. An account of the deterioration in value of the mortgaged Madras Forms, 

property since the day of , caused by the wilful neg- 

lect of the defendant in not repairing the same. {Or state shorthj amj 

other act of tcasie). 

9. {Where tender has been duly rnnde to mortgage in possession, 

limit the ordinary accounts to date of tender, and add) : — An account 
of the gi'oas amount of rents and profits of the said property received 
since the day of (date of tendei) by the defendant 

or by any other person by his order or for his use, or which without 
wilful default might have been so received. 

10. {Where annual rests are ordered, add) : — And in taking the 

said accounts, annual rests shall be made of the clear balance, and 
interest computed on such respective balances at Rs. per cent, 

per annum and in making such annual rests, except the first, the 
interest on each preceding balance shall he included in the balance 
then stated, so as to charge the defendant with compound interest 
thereon. But if the amount spent in any year by tlie defendant in 
respect of the matters mentioned in paragraphs 3, 4, 5, G and 7 exceed 
the net balance of rents and profits received by him, after deducting 
the interest due under the said mortgage, then interest shall be allow- 
ed to him at the rate aforesaid on such excess. 

11. And it is ordered that the defendant do, on or before the 

day of , file in court, and deliver to the plaintiff a copy of his 

account of the matters above mentioned, and that the plaintiffs do, 
on or before the day of , file in court and deliver to 

the defendant a copy of his objections, if any, to sueli account and of 
any items of surcharge (or, and it is ordered that the defendant do, 
on or before the day of , file in court his account of 

the matters above mentioned, and that the plaintiff shall be at liberty 
to inspect the same, and do, on or before the day of , filt* 

in court a statement of his objections, if any, to such account and of 
any items of surcharge, and that the defendants shall be at liberty to 
inspect such statement). 

And it is decreed as follows : — 

12. The plaintiff shall be at liberty, within months from 

the date on which the court shall declare the amount (if any) due 
under the said mortgage, to pay the said amount and the costs of this 
suit into court, and thereupon the defendant ghall bring into court 
all documents in his possession or power relating to the mortgaged 
property together with an acknowledgment in writing signed by him 
of the receipt of the said sums, and that all claims and interest to and 

G, LM 66 
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Mftdraw Forms, in the mortgaged property of himself and of all persons claiming under 
him and under whom he claims, have been extinguished. 

(а) In the event of payment in as aforesaid, the said sums shall 

be delivered to the defendant, who shall, at the request 
of the plaintiffs, concur in duly registering the said acknow- 
ledgment in the ofiSce of the registrar of assurances 
of, (if the mortgagee is in possession and the defen- 

dant shall deliver to the plaintiff possession of the 
mortgaged property). 

(б) If the plaintiff shall make default in payment as aforesaid 

then the defendant may apply for the sale of the moit- 
gaged property, and the same or a sufficient part thereof 
shall be sold accordingly. 

13. But, if it shall appear on taking the said accounts, that there 
is nothing due to the defendant, then the defendant shall deliver to the 
plaintiff the documents and the acknowledgment above mentioned, 
and possession of the mortgaged property, and shall pay to the plaintiff 
any sum which shall be found due from the defendant in excess of the 
amount due to him. 

And the further consideration of this suit is adjourned to tlie 
day of 

FORM No. 57. 

Rule 382. Decree in suit for sale, 

(Cause-Title.) 

{Formal parts as in Form No. 52.) 

It is declared that there is now due on the said mortgage the sum 
of Rs. (a?) for principal and the sum of Rs. (//) for inverest, and that, 
on the day of , there will be due the further sum of 

Rs. {z) for interest at the said rate, making in all the sum of Rs. {x + y 
’^z). And it is further declared that the defendant is personally 
liable for the said amount. And it is ordered as follows : — 

1. The defendant shall be at liberty on or before the said 

day of , to pay into court the said sum of 1R>b. {x + y + z) and 

the further sum of Rs, for the costs of this suit. 

2. On payment as aforesaid the plaintiff shall bring into court 
{continue as in paragraph 2 of Form 52). 

3. In default of payment in as aforesaid, the said premises, or 
a sufficient part tlieiwf^ shall be sold, and the net sale-proceeds shall 
be paid into court and applied in payment of the said sums, together 
with such subsequent interests and costs as may be allowed by the 
court, and the balance, if any, shall be paid to the defendant 
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FORM No. 58. 

Rule 388. Declarations to he inserted where the defendants or some Mndrai Formii. 
of them are not personally liable for the mortgage-monies. 

1. Where defendants are leyal representatives of u deceased 
mortgagor — 

And it is further declared that B. and C. />., tlie defciidantH 
lierein, are liable for the said amount to the extent only of the property 
of E. F. deceased, come to their hands as liis le< 2 ;al representatives. 

2. Where defendants are Hindu father and sons — 

And it is fuvtlier declared that A. R., the 1st defendant is 
personally liable for the said amount, and tluit O, />. and E. F., 
the 2nd and 3rd defendants, are liable only to tlie c^\tent of the 
ancestral property belonging to tliem and the said A. R. 

3. Where the defendants are the manager and wnnhers of an un- 
divided Hindu family. 

And it is further declared that A. R., the 1st defendant is 
personally liable for the said amount, and that C. />. and E. F., the 
2nd and 3rd defendants, are liable only to the extent of the property 
of the undivided Hindu family consisting of them and the said A. R. 

4. Where under the mortgage the morUjagor is not personally 
liable — 

And it is further declared that, under tlie terms of tlie said moit- 
gage, C. D.f the defendant, is not personally liable for the repayment 
of the said amount. 

5. Where the personal remedy is barred by liniitation — 

And it is further declared that the remedy of the plaint ill 
against C. D., the defendant, personally is barred by limitation and 
that he is entitled only to repayment out of the mortgaged property. 

FORM No, 59, 

Rule 383. Order upon paymeni by the defendant. 

(Cause-Title.) 

Upon reading the application of the plaintiff presented on the 

day of and upon hearing Mr. , Vakil for the 

plaintiff, and the defendant (not appealing by pleador, or in person, 
though served with notice of this application) (or this suit coming on 
this day for further consideration in the prejjetffce of, etc.). And it 
appearing that on the day of the defendant paid into 

court the sum of Rs. (X+ Yd-Z) in pursuance of the decree herein, 
dated the day of and that on the day of 
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Madras Forms. the plaintiff brought into court the documents of title relating 
to the mortgaged property in his possession or power and the acknow- 
ledgment in writing in the said decree mentioned. It is ordered and 
decreed as follows : — 

(1) That the sum of Rs. (X+Y + Z) be paid out of court to 
the plaintiff. 

(2) That the said documents and acknowledgment shall be deli- 
vered to the defendant, and that the plaintiff do, when so requested, 
concur in duly registering the same in the office of the registrar of 
assurances of 

(3) {When the mortgagee is: in possession). That the plaintiff 
do forthwith deliver to the defendant possession of the mortgaged 
property in the schedule hereto described. 

(4) That satisfaction be entered up for the full amount of the said 
decree. 

SCHEDULE. 

{When mortgagee is in posseMwn, insert description of property as 
in the plaint.) 

FORM No. 60. 

Rule 383. Order for sale if defendant has made default in 
payment. 

(Cause-Title.) 

This suit coming on this day on further consideration in the pre- 
sence of Mr. , Vakil for the plaintiff, and the defendant 

(not appearing by pleader or in person), and it appearing that the 
defendant has made default in payment of the amount mentioned in the 
decree herein, dated the day of . It is ordered that 

the mortgaged property {or the portiori of the mortgaged property 
specified in the schedule hereto) be sold, and that the plaintiff do, on 
or before the day of , bring into court the affidavits and 
• certificate prescribed by rule 205 of the Original Side Rules, 1902, 

and a sum sufficient for the expenses of the sale. 

And the further hearing of this suit is adjourned to the 

day of 19 . 

FORM No. 61. 

Rule 386. Order confirming sale. 

* (Cause-Title.) 

This suit coming on this day on further consideration in the pre- 
sence of, etc. Upon reading the report of sale directed by the order 
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herein, dated the day of , and it appearing that there is Madraii Forms, 
now in court to the credit of this suit the sum of Rs. , 

it is ordered as follows : — 

1. That the sale of the several lots specified in the schedule here- 
to, to the respective persons and at the respective prices in the third 
and fourth columns of the same schedule mentioned, be confirmed, 
and that the certificates of sale be issued to the said persons accordingly. 

2. That copies of the said several certificates be sent to the 
Registrar of assurances of 

3. That the further sum of Rs. {XX), being interest at the 

rate of Rs. per cent, per annum on the principal amount of 

the decree herein, dated the day of , from the date thereof 

to this day, and the sum of Rs. iYY), for costs subsequent to the said 
decree, be allowed to the plaintiff. 

4. That the sum of Rs. (X+V-f Z) the amount of principal, 

interest and costs, due under the said decree, and the said sums of 
Rs. (XX), and Rs. (YY), making in all the sum of Rs. , be 

})aid out of couit to the plaintiff*, and that satisfaction in full of the 
said decree be entered up. 

5. That the sum of Rs. , being the balance of the said 

sum of Rs. now in court, be paid to the defendant. 


SCHEDULE. 


Number of 
lot. 

Description of the 

P roper ty, 

Name of 
Purchaser. 

Sale Price. 

i 





FORM No, 62. 

Rule 386. Order coti firming sale, when the sale-froceeds are not 
sufficient to satisfy the decree, 

(Cause-Title.) ^ ^ 

This suit coming on this day on further consideration in the pre- 
sence of, etc., and it appearing that there is now in court to the credit 
of this suit the sum of Rs. , which is not sufficient to discharge 
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Madras Forms, the amount due to the plaintifE in full, and the palintifE by his vakil 
applying for a decree against the defendant, personally, for the deficiency. 
It is ordered as follows : — 

1.1 

2. } Insert paragraphs 1, 2 and 3 of Form No. 61. 

3 . ) 

4. That the sum of Rs. be paid out of court to ^4. 5, the 

plrintiff, and that satisfaction of the said decree be entered up for the 
said sum. 

5. That C. Z), the defendant herein, do pay to A. 5., the plaintiff, 

the sum of Rs. (being the balance of the aggregate amount of 

principal, interest and costs due under the said decree, and further 
interests and costs hereby decreed), together with interest thereon at 
the rate of Rs. per cent, per annum from this day until reali- 

zation. 

6. (Or, if any defendanl be not 'personally liable.) That C. D., 
and E. F., the defendants herein, do out of the property and credits 
of E. F., deceased, come to their hands as his representatives, pay 
(continue as in paragraph 5). 

Or, that (7. D., the 1st defendant, do personally, and the said 
C. D.y and E. F. and (?. Zf., the 2nd and 3rd defendants, do out of the 
property of the undivided family, whereof they are members, in theii- 
possession, pay (continue as in paragraph 5 above). 

(Or, in the case of a mortgage by a Hindu father) : — That C. I). 
the Ist defendant, do personally, and the said C. D., and E. F., 
and G. H., the 2nd and 3rd defendants, do out of the ancestral 
property belonging to them, pay (continue as in paragraph 5). 

SCHEDULE. 

(As in Form No. 61.) 


FORM No. 63. 

Rule 388. Decree in a redemption-suit by the mortgagor against 
a single mortgagee- 


(Cause-Title.) 

(Formal parts as in Form No. 56.) 

The suit coming on this day, etc. It is declared that the plaintiff 
is entitled to redeem*4lie said mortgage, and that the amount due to 
C. JD., the defendant (the mortgagee), on the day of 

(date fixed for redemption) is Rs. (X) for principal and Rs. (Y) for 
interest at the rate of Rs. (contract rate) per cent, per annum, 
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making in all the sum of Rs. (X + Y), and the sum of Rs* (Z) for his Madras Forma, 
costs of this suit. 

And it is decreed as follows ; — 

1. The plaintiff shall be at liberty* on or before the said 

day of , to pay into court the said sums of Rs. {X + Y) and 

Rs. (Z) and thereupon the defendant shall bring into court all documents 
in his possession or power relating to the mortgaged property together 
with an acknowledgment in writing signed by him of the receipt of the 
said Slims, and tliat all claims and interest to and in the mortgaged 
property of himself and of all persons claiming under him and under 
whom he claims, have been extinguished. 

2. In the event of payment in as aforesaid, the said sums shall 

be delivered to the defendant, who shall, at the request of the plaintiff, 
concur in duly registering the said acknowU>dgment in the office <»f 
the registrar of assurances of (// fkr mortqaqee is in possrssio7iy 

and the defendant shall deliver to the plaintiff possession of the 
mortgaged property). 

3. If the plaintiff shall make default in payment as aforesaid* 
then the defendant may apply for the sale of the mortgaged property, 
and the same or a sufficient part thereof shall be sold accordingly. 

And the further consideration of the suit is adjourned into cham- 
bers to be heard on the day of 


FORM No. G4. 

Rule 380. Redentpfion-snif — Order vpon accounts and, objections. 


(Cause-Titi.k.) 

This suit coming on this day on consideration of tlie account 
directed by tlie decree herein, dated the day of 

Ir is decreed as follows : — 

1. The anumnt due to the defendant under the mortgage in the 

plaint mentioned is Rs. for principal, and Rs. for interest to 

the day of ; and on the day of 

{date fixed for redeniption), there will be due the further sum of 
Rs. for interest at the rate of per cent, per annum ; 

making in all the sum of Rs. • 

2. The balance of the rents and profits of the said property charge- 

able to the defendant, together with interest at the said rate to the 
said day of {date fixed for redemption), isRs. 

3. The amount due to the plaintiff in respect of deterioration 

caused to the mortgaged property by the defendant is Rs. and 

Rs. interest thereon at the rate of per cent, per annum from 
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Madras Forma, the day of to the said day of 

date fixed for redemption), making in all the sum of Rs. 

4. The amount due to the defendant on the said day 

of , after setting off the said sums chargeable against him, 

is Bs, together with Rs. the costs of this suit, and the 

said day is hereby limited for payment by the plaintiff to the defendant 
of the said amounts and costs. 

And the further consideration of this suit is adjourned to the day 
of 


FORM No. r>5. 

Rule 390. Decree in a redemption-suit by the mortgagor ivho has 
made tender of the nmrlgage amount. 

Claim for an account of the amount on the day of 

{date of tender), due on a mortgage, dated the day of 

and made between {parties) ; (for a declaration) that the amount then 
due was duly tendered to the defendant by the plaintiff ; to redeem the 
property comprised in the said mortgage ; and for costs of suit. 

This suit coming on this day, etc. 

It is declared that on the day of the plaintiff duly 

tendered to the defendant the sum of Rs. {X), being the amount 
then due to him for principal and interest under the said mortgage, 
and that the defendant is not entitled to any further interest, and 
that the plaintiff is entitled to the sum of Rs. {A) for his costs of 
this suit. 

And it is decreed as follows : — 

1. That the plaintiff shall be at liberty on or before the 
day of to pay into court the sum of Rs. (Y), being the balance 

due under the said mortgage after deducting the said sum of Rs, (,.4) 
and thereupon {continue as in Form No. paragraphs ] , 2 and 3). 

FORM No. 66. 

Rule 391. Order extending time for redemption. 

(Cause-Title.) 

This suit coming on this day on further consideration in the pre- 
sence of, etc., and the vakil for the plaintiff applying that the time by 
the decree herein, dated the day of fixed for payment 

of the mortgage-monies be postponed to the day of 

It is ordered that^he plaintiff do pay to the defendant the sum of 
Rs. for his costs of this hearing, and that, upon the plaintiff 

paying to the defendant before the day of the said 

sum of Rs. the sum of Rs. being the costs by the said 
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decree directed to be paid and the sum of Rs. for further in- Madras Form*, 

terest on the principal sum at the rate Rs. per cent, per annum 

from this day to the day of making in all the sum of 

Rs. , the time for redeeming the mortgaged property be ex- 
tended to the said day of {the extended dale), and 

that the further hearing of this suit be adjourned to the day of 

. But in default of payment of the said sum of Rs. 
by the time aforesaid, then it is ordered that this application bo re- 
fused and that the further hearing of this suit be adjourned to the 
day of 


FORM No. 67. 

Rule 392. Redeinplion suit — Order for mle on default o/ patfoient 
tipon the applicat ion of the mortgagee. 

(Cause-Title.) 

This suit coming on this day, etc., and it appearing that 

the plaintiff has made default in payment of the amount mentioned 
in the decree lierein, dated the day of , and Ihe de- 

fendant by his Vakil applying for sale of the mortgaged property. It 
is ordered that the mortgaged property (or the portion of the mortgaged 
property spe ified in the schedule hereto) be sold, and that the defend- 
ant do, on or before the day of , bring into court the 

proclamations for sale, tlie affidavit and certificate piescribed by rule 
205, and a sum sufficient for the expenses of the sale. 

And the farther hearing, etc. 

FORM No. 68. 

Rule 393. Deeree in a forevlosure-suit. 

(Cause-Title.) 

Claim under a mortgage of immovable property, dated the 
day of , for Rs. , principal, and Rs. , in- 
terest thereon, the day of , and further interest at 

Rs. per cent, per annum ; for foreclosure or sale in default of 

payment, and for costs. 

This suit coming on this day for final disposal in the presence of, 
etc. It is declared that there is now due on the said mortgage the sum 
of Rs. (X) for principal, and the sum of Rs. { interest, and that 
on the day of there will be due the further sum of 

Rs. (Z), for interest at the said rate, making in all the further sum of 
Rs. (X + y + Z). And it is ordered as follows : — 
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1. The defendant shall be at liberty on or before the said 

day of to pay into court the said sum of Rs.(X+ T + Z), and 

the sum of Rs. {a) for the costs of this suit. 

2. On payment as aforesaid the plaintiff shall bring into court 
all documents in his possession or power relating to the mortgaged pro- 
perty in the plaint mentioned, and shall reconvey to the defendant the 
said property free and clear of and from all incumbrances due by him, 
or any person claiming under him {if the 'plaintiff derives his claim from 
the original mortgagee, add, or by those under wliom he claims) (if 
the plaintiff is in possession, add, and shall deliver to the defendant 
possession of the said property). 

3. In default of payment as aforesaid, by the time aforesaid, 
the defendant shall from thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the said mortgaged property. 

And the further consideration of this suit is adjourned into cham- 
bers to be heard on the day of 


FORM No. 69. 

Rule 394. Suit for foreclosure — Several mortgagees — Decree 

giving one period to redeem. 


(Cause-Title.) 

(Insert declarations as to the amounts due to the several mort- 
gagees for principal and interest on the day fixed for redemption, and 
their several priorities). 

And it is ordered as follows : — 

] . That, upon the defendants, or any of them, paying to the plain- 
tiff on or before the day of the said sum of Rs. for 

his costs of his suit, the plaintiff do bring into court all documents 
in his possession or power relating to the mortgaged property in the 
plaint mentioned and do reconvey the said mortgaged property free and 
clear of alJ incumbrances made by him, or by any person claiming under 
liim (or under whom he claims), to the defendants or such of them 
as shall redeem the mortgaged property, as he or they shall direct, 
such conveyance to be settled by the registrar in case the parties differ. 

2, In default of defendants or any of them paying to the plaintiff 
the said sums by the time aforesaid {insert names of the defendants)! 
the 1st, 2nd, 3rd, eto^, defendants shall thenceforth stand absolutely 
debarred and foreclosed of and from all interest in, and all right to 
redeem, the mortgaged property. 

And the further consideration, etc. 



s. 104.] 


TRANSFER OP PROPERTY. 


883 


FORM No. 70. 

Buie 394. Suit for foreclosure — Decree in suit bit fir^st 7 i?or/[ 7 af/rr Mad r;is* Forms 
against a 2nd mortgagee and the mortgagor — Successive periods for 
redemption . 

(Cause-Title.) 

Claim under a mort^a<«:e of immovable property, dated the 
day of , for Rs. principal, and Rs. interest 

thereon to the day of and further interest ai 

Rs. per cent, per annum, for foreclosure or sale in default of pay- 

ment and for costs. 

This suit coming on this day for final disposal in the presence of 

etc. 

It is declared that the several accounts due on the day of 

are, to the plaintiff Hs. for principal and Rs. 

for interest, making in all the sums of Rs. (A") ; and to C. />. the Ist 
defendant {the second mortgagee) Rs. for principal and 

Rs. for interest, making in all the sum of Rs. ; and it 

is further declared that there is due to the plaintiff the sum of 
Rs. and to the 1st defendant the sum of Rs, for their 

re.spective costs of this suit ; and it is further declared that the 
2nd defendant {the mortgagor) is personally liable for the aforesaid 
amounts ; and it is furtlier declared that the plaintiff’ is entitled to 
payment of the amount due to him in priority of the 1st defendant 
(or if there are several suhseguent mortgagees that the several parties 
hereto are entitled to payment of sums due to tliein respect iv(‘ly 
in the following order — first, the plaintiff, secondly, the 1st defendaul, 
thirdly, the 2nd defendant, etc.) 

And it is decreed as follows : — 

1. C. D., the first defendant (the second mortgagee) sliall be nl 

liberty on or before the day of to pay into court 

the sum of Rs. (A) , (the a 7 nount found to he due to the plainttfj 

for principal and interest to the said date) and the sum oi Rs. (A) 

for his costs of this suit. 

2. On payment as aforesaid the plaintiff shall bring into court 
all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and shall reconvey to the 1st de- 
fendant the said property clear of and from all incumbrances due by 
him, or any person claiming under him (if {h^ platniiff derives his 
claim from ike original mortgagee^ add, or by those under whom he 
claims) (if the plaintiff is in possession, add, and shall deliver to the 
let defendant possession of the said property) . 
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»• 3. In default of payment as aforesaid by tbe time aforesaid the 

1st defendant shall from thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the mortgaged property. 

4. And, in case of such foreclosure, E. F,, the 2nd defendant (the 
mortgagor), shall be at liberty on or before the day of 

to pay into court the said sum of Rs. (X) , and the sum of Rs. (Z) 

being further interest on the principal sum of Rs. , to the said 

day, making together the sum of Rs. (X + Z) and the sum of Rs. 
the costs of the plaintilf. 

5. On payment by the second defendant as aforesaid the plaintiff 
shall biing into court all documents in his possession or power relating 
to the mortgaged property in the plaint mentioned, and shall reconvey 
to the 2nd defendant the said property free and clear of, and from all 
incumbrances due by him, or any person ^claiming under him 
(if the 'plaintiff derives his claim from the original mortgagee, add, or 
by those under whom he claims) (if the plaintiff is in possession, add, 
and shall deliver to the 2nd defendant possession of the said property). 

f). In default of payment as aforesaid, by the time aforesaid the 
2nd defendant shall from thenceforth stand absolutely debarred and 
foreclosed of, and from all right to redeem tlie said mortgaged 
property. 

7. But, in case C, D , the 1st defendant, shall redeem the said 

mortgaged property, then E. F., the 2nd defendant, shall be at liberty 
on or before the day of to pay into court the said sums 

of Rs, (X) and Rs. (A), the said sum of Rs. ( Y) (the amount declared to 
he due to the 2nd mortgagee, for principal and interest), making in 
all the sum of Rs. (X + .4 + Y) and also the sum of Rs, (B) being inter- 
est on the said aggregate amount at the rate of Rs. per cent, 

per annum from the said day of (the date to which 

interest was calculated on the principal amounts due to the plaintiff 
and the 2nd mortgagee), to the said day of (the date 

fixed for redemption hy the 'mortgagor) and also the sum of Rs. (C) 
for the costs of the 1st defendant of this suit. 

8. On payment as afore.said by the 2nd defendant the Ist de- 
fendant shall bring into court all documents in his possession or power 
relating to the mortgaged property in the plaint mentioned and shall 
reconvey to the 2nd defendant the said property free and clear of and 
from all incumbrances due by him, or any person claiming under him 
if the l5i defendant *^rives his daim from the original mortgagee, 
add, or by those under whom he claims) (if the defendant is in 
possession, add, and shall deliver to the 2nd defendant possession of 
the said property). 
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9. In default of payment as aforesaid, by the time aforesaid the Madras Forms. 
2Qd defendant shall from thenceforth stand al)solutely debarred and 
foreclosed of and from all right to redeem the said mortgaged property. 

And the further consideration, etc. 

FORM No. 71. 

R IJLE 395 . — Decree a hsol ute for fora I os u re. 

(Cause-Title.) 

This suit coming on this day on further consideration in the pre- 
sence of, etc,, and it appearing that the defendant has not paid 
into court the sum of Rs. (Xd- Y + Z) in the decree herein, dated the 
day of mentioned, and that the whole thereof still 

remains due. It is deci'eed as follows : — 

1. That C. D.y the defendant, and all per-sons claiming tiirougli 
or under him do from henceforth stand absolutely debarred and 
foreclosed of all right to redeem the mortgaged property in the scheduh^ 
hereto set forth : (if the defeadaht is in. jKtssession), and do forthwith 
deliver to A, R., the plaintiff, possession of Ihe said property. 

2. That C. D., the defendant, do pay to A. B., the plaintiff*, the 
sum of Bs. (a), the costs in the said decree mentioned, and also the 
sum of Rs. &), for his costs subsequent thereto, making in all sums 
of Rs. (a + 6), together with interest thereon at the rate of Rs. 

per cent, per annum from this day until realization. 

SCHEDULE. 

(Set out deseription of the mortgaged property as in the plaint.) 

FORM No. 72. 

Rule 395. — Final decree in a foreclosure-suit or suit for redernptunt 
upon payment by the defendant. 

(Cause-Title.) 

This suit coming on this day on furtlier consideration in the pre- 
sence of, etc., and it appearing that on the day of the 

defendant paid into court the sum of Rs. (X 4- Y -f Z), and the sum of 
Rs. (a), for the costs of this suit, in the decree herein, dated the 
day of mentioned, and that the plaintiff on the day of 

executed a deed of reconveyance of thq mortgaged property 
in the plaint mentioned in favour of the defehetant, and has brought 
into court all documents in his possession or power relating to the 
said property. 
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Madras Forms. It is ordered as follows : — 

1. That the said sums of Rs. {X 4 - Y + Z), and Rs. (a) be paid out 
of court to the plaintiff. 

2. That the said deed and documents be delivered out of court 

to the defendant, and the plaintiff do, when so requested, concur in 
registering the said deed in the office of the registrar of assurances of 
the district of ; (if the ^plaintiff is in possession, add, and do 

forthwith deliver possession of the said property, in the schedule hereto 
set forth, to the defendant). 

3. That C. D, the defendant, do pay to A. B, the plaintiff, the 
sum of Rs. . for his costs of the said reconveyance and of this 
suit subsequent to the said interim decree, with interest thereon at 
the rate of Rs. per cent, per annum from this day until reali- 
zation. 


SCHEDULE. 

(// the mortgagee is in possession, insert description pf the mort- 
gaged property as in the plaint.) 

FORM No. 73. 

Rule 306. — Suit for foreclosure — Order for sale on application of 

the defendant, 

(Cause-Title and Claim.) 

This suit coming on this day for final disposal in the presence of, 
etc., and the Vakil for the defendant applying that the mortgaged 
property may be sold, and it appearing to this court that a sale of the 
said property is for the benefit of all parries to this suit. It is de- 
clared that there is now due on the said mortgage the sum of Rs. (X), 
for the principal, and the sum of Rs. (T) for interest, and that on the 
day of there will be due the further sum of Rs. (Z) 

for interest at the said rate, making in all the sum of Rs. (X + Y + Z) ; 
and it is further declared that the defendant is personally liable for 
the said amount. 

And it is ordered as follows : — 

1. That the defendant do, on or before the day of 

pay into court the sum of Rs, , being the amount of interest now 
due on the principal qum secured by the said mortgage ; the sum of 
Rs. for the expenses of the sale of the said property and the costs 
of the plaintiff in respect thereof ; and also the sum of Rs. for 
the costs of the plaintiff of this suit. 
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2. That, on payment as aforesaid, the said property be sold, Mkdi hr Forms 
and that the plaintiff do have the conduct of the said sale, and do, 

on or before the day of , brin;r into court the procla* 

mation, affidavits, and certificate, etc., prescribed by Oi*der XVI II. 

3. That the net proceeds of the said sale be applied in payment 
to the plaintiff of the said sum of Rs. (the priitcipal suiH (JerUneif 
to be due to the plaintiff), and subsequent interest thereon at the 
rate aforesaid, and the subsequent costs of the plaintiff of this suit so 
far as the same will <‘xtend. 

4. If the said sale- proceeds shall not be sufficient to pay the said 
sum, and costs in full, the plaintiff shall be at liberty to apply for a 
decree for the balance. 

5. If the defendant shall make default in payment of the sums 

in the first paragraph hereof mentioned, then he shall be at liberty, 
on or before the day of , to pay into court the said sum 

of Rs. (X + y 4* Z), and the sum of Ks. (a) for the costs of this suit. 

6. On payment as aforesaid the plaintiff shall bring into court 
all documents in his possession or power relating to the mortgaged 
))roperty in the plaint mentioned, and shall reconvey to the defendant 
the said property free and clear of and from all incumbrances due b\' 
him or any person claiming under him (// the plaintiff derives his 
elaim from the orvjinal moriqa<jee, add, or by those under whom he 
<*laims) (if the plaintiff is in possession, add, and shall df^liver to the 
defendant possession of the said property). 

7. In default of payment as aforesaid, by the time aforesaid, 
the defendant shall from thenceforth stand absolutely debarred and 
foreclo.sed of and from all right to redeem the said mortgaged pro})erty. 

And the further consideration, etc. 

FORM No. 74. 

Rule 397. — English Mortgage or Mortgagee hy Conditional Sale. 

Interim decree in a suit jor redeniplion. 

(Cause-Title and Claim.) 

The suit coming on this day, etc. 

1. (Insert declaration of the amount due as in Form No. 63). 

And it is decreed as follows : — 

2. The plaintiff shall be at liberty on or before the day 

of to pay into court the said sums of Rs.^ / and Rs. , and 

thereupon the defendant shall bring into court all documents in his 
possession or power relating to the mortgaged jiroperty, and shall 
reconvey the said property to the plaintiff free from the said mortgage. 
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Afadras Forms, and from all incumbrances created by the defendant or any person 
claiming under him, or under whom he claims {if the mortgagee is in 
possession) and shall put the plaintiff into possession of the said pro> 
perty. 

3. In the event of payment in as aforesaid and upon the defend- 
ant’s complying with the provisions of the last preceding paragraph, 
the said sums shall be paid out of court to the defendant, who shall, 
at the request of the plaintiff, concur in duly registering the said re- 
conveyance in the office of the register of assurances of 

4. If the plaintiff makes default in payment as aforesaid, the 
defendant shall be at liberty to apply that the plaintiff may be fore- 
closed {where the mortgage is not by conditional sale) or that the 
property, or a sufficient part thereof may be sold. 

And the further consideration of this suit is adjourned to the 
day of 


FORM No. 75. 

Rule 401 . — Notice of payment into Court. 

(Cause-Title.) 

In the matter of a mortgage, dated the day of ^ 

and in the matter of the Transfer of Property Act, 1882. 

To C. jD. of {residmoe and description). 

Take notice that on the day of A. B, ol (address 

and description), under the circumstances set forth in his affidavit 
filed in this matter on the day of , paid into court to 

the credit of the above matter, to the account of C. D, of, etc., the 
sum of Rs. , consisting of the several items specified in the 

schedule hereto, in accordance with the provisions of sec. 83 (or 102) 
of the said Act ; and that you are named in the said affidavit as the 
person entitled to the said monies, as the mortgagee under the said 
mortgage-deed {or as the case may be). 

And also take notice that, upon bringing into court the said mort- 
gage-deed and all documents in your possession or power relating to 
the property comprised therein, and upon executing and registering 
a proper reconveyance of the said property (or acknowledgment of 
discharge of the said mortgage) (and delivering up possession of the 
said property to the said A. £.), you are at liberty to apply, by original 
petition, and upon nbtice to the said A. R., for payment out to you 
of the said monies. 

The address for service of the said A, B, is 
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Schedule. 

(Set out particulars as given in the Lodgment Schedule.) 



(Sd.). 


Registrar. 


FORM No. 76. 

Rule* 406. — Orighud 'petitiov for paymeiU ovt of court to the 
jmrtgagee. 

In the High Court of Judicature at Madras. 

Original Petition No. of 
In the matter of a mortgage, dated the day of 

and in the matter of tlie Transfer of Property Act, 1882. 

Between C. D. Petitioner. 

and A. B. Respondent, 

Petitif' i under sec. 83 of the said Act. 

The above named petitioner states as follows : — 

1 . C. D. the petitioner is a land-owner and resides at (E. F. 

the 2nd petitioner is a dealer in grain and resides at, etc.). 

The address for service of the petitioner (or petitioners) for all 
notices and process is 

2. A. B., the respondent, is a land-owner and resides at 

(X. Y., the 2nd respondent is an infant of about years and 

resides with T. M. P., a land-owner at , and is added as the 

legal representative of M. V. P,, a land-owner, deceased). 

3. On the day of a notice entitled in the matter 

of the said mortgage and Act was served upon your petitioner who was 
thereby informed that the sum of Rs. , had been paid into court; 
to the credit of the said matter to the account of C. D. of, etc. 

4. Your petitioner has read the affidavit of A. B. of, etc., filed, 

in the said matter on the day of and the three exhibits 

therein referred to and admits the statements ^therein contained. 

5. The amount due on the said mortgage on the day of 

is Rs. for principal, and Rs, for inteiestt 

making in all the sum of Rs. 

G| LM 
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MftdfM Forms. ^ person as C. D. named in the said mortgage 

(or, if not the original mortgagee show how the applicant derives his 
title to the mortgage-mohey) and am solely and absolutely entitled 
to all monies due thereunder. 

7. I am willing to accept the said sum of Rs. deposited in 
court in full discharge of all moneys due under the said mortgage and 
my costs of this application and the reconveyance of the mortgaged 
property. 

8. I have brought into court the said mortgage-deed and the 

documents specified in the schedule hereto, which are all the docu- 
ments in my possession or power relating to the mortgaged property 
(if any documents delivered to the mortgagee are not brought into 
court, the same should be accounted for). • 

9. On the day of I delivered possession of the 

. mortgaged property to the said A. B.. 

10. Your petitioner therefore prays — 

(a) That an order may be made for payment out of court 

to him of the said sums of Rs. 

(b) For such other relief as to this court may seem fit. 

11. I declare that the facts above stated are true to my know- 
ledge except as to matters stated to be on information and belief and 
as to those matters I believe them to be true. 

(Sd.) C, D. 

(Sd.) 

Pleader of the 'petitioner. 

FORM No. 77. 

Rule 406. — Notice of Petition by Mortgagee for payment out of Court. 

(Cause-Title.) 

To A. B. of (address and description). 

Take notice that on the day of C. D. of, etc., 

presented a petition to the above court for payment out to him of the 
sum of Rs, , on the day of deposited by you 

in court to the credit of the above matter to the account of the said 
C. D. and that the day of is appointed for the 

hearing of the said application, and that if you do not attend on the 
same day in person or by pleader, an order may be passed in yoir 
absence. 
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And also take notice that the address for service of the said C. D, . 
is 

(Sd.) E. F., 

Pleader of the said C. Z). 

BOMBAY RULES. 

Of the rules relating to the civil jurisdiction of the Original Side *''>*®** 

in the High Court of Bombay, Chapter XXXI, contains the rules made 
under this Act. (Published in the Bombay Gazette, 18th September, 

1891.) 

582. Every application under sec. 83 shall be made by a verified 
petition, stating the facts. 

583. Unless otherwise ordered, there shall be paid into court, 
in addition to the sum deposited under sec. 83, or any subsequent 
section, a sum sufficient to provide for the fees and charges of the « 
court, and for the mortgagee’s costs of obtaining payment out of court ; 
and also when such payment is made under sec. 83, a fuither sum to 
provide for the mortgagee’s costs of transferring the property, and 
causing such transfer to be registered ; such coats to be estimated 
and certified by the taxing officer. 

584. Every order for payment of money into c«)urt, under sec. 

83, shall spe';ify the sums to be paid, and the purpose for which each 
sum is intended. 

585. Unless otherwise ordered, the applicant or his attormsy ' 
shall serve, or cause to be served, tlie notice to be given under sec. 83. 

586. When money is paid into court under sec. 86, or under 
any subsequent section, the person making such payment shall forth- 
with give written notice thereof to the person or |Kirsons on whose 
account such payment is made. 

587. Every application by a mortgagee to obtain payment of 
money out of court shall be by a verified petition. 

588. Unless otherwise ordered, whenever any notice or order is 
served under the Act or under these rules, an affidavit in proof 
of such service shall be filed as soon as possible thereafter. 

589. Where it shall appear that previous to any payment into 
court under sec. 83, or any subsequent section, a sufficient tender 
was made to and refused by the mortgagee, he shall not be allowed to 
obtain payment of the amount deposited in court to meet his claim, 
without deduction of the fees and charges of ^tl^ court, nor shall be 
allowed his costs of obtaining such payment. Except as aforesaid or 
when otherwise ordered the mortgagee shall be allowed all costs pro- 
perly incurred by him. 
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Bowbay rule#. 590. If through default on the part of the plaintiff it becomes 
necessary to obtain an enlargement of time under sec. 87, no interest 
shall be allowed for the enlarged time. 

591. On an application for payment of money out of court 
under sec. 83, or any sul>sequent section, by a mortgagee, who has 
complied with the orders of the court and the provisions of the Act 
and of these rules, so far as they relate to him, or apply to his case, 
and has, when required so to do, transferred the property and pos- 
session, free from incumbrance, and caused such transfer to be re- 
gistered, and accounted for the documents of title which were held 
by him, the court shall make such order or orders as to it shall seem 
fit for the disposal of the capital sum and interest thereon, and of the 
fund for costs and expenses. 

592. Every decree absolute for foreclosure under sec. 87 or 

' sec. 93 shall direct that possession of the given to the 

mortgagee except where he is already in possession. It shall be drawn 
up with a recital of the decree and the proceedings had thereunder 
and with a full description of the property. 

593. Where immovable property is sold under sec. 88, or any 
subsequent section, the purchaser may, on application to a judge in 
chambers, obtain a certificate of sale as evidence of the title to the 
property sold to him and may also, at his own costs, obtain a convey 
ance from the mortgagor. 

594. Every enforceable order made under sec. 83 may be en- 
forced under the provisions of the Code of Civil Procedure, and shall 
for that purpose be deemed to have been made in a suit instituted under 
that Code. 

595. Rules relating to sale by the commissioner for taking ac- 
counts so far as they are applicable shall apply to all sales by the 
court under secs. 88 and 89 or 92 and 93. 

596. In this chapter the Act means “ the Transfer of Property 
, Act, 1882 ” and the sections referred to are the sections of that 

Act. 


Ap'pellate Side. 

The Honourable the Chief Justice and Judges of His Majesty’s 
High Court of Judicature at Bombay are pleased to make, under 
sec. 104 of the TraH^f^r of Property Act IV of 1882, the following 
roles for the guidance of the Civil Courts, subordinate to the High 
Oouxt, and to direct that they be read after Ciircuiar No. 110 at page 62 
of the High Court Civil Circular Order Book. 
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(Published in the Bombay Gazette, July 8th, 1904.) 

1. In these rules, unless there is something repugnant in the Bombay rulei 
subject or context, “ Mortgagor includes every person entitled 

under a decree or otherwise to redeem tht^ mortgaged property ; and 
“ mortgagee includes every person entitled under a decree or other- 
wise to the rights of the mortgagee. 

2. A mortgagor making a deposit or a payment into court 
under Chapter IV of the Act shall file a verified petition stating the 
facts of the case. 

3. Unless otherwise ordered, the mort gagor shall, in addition to the 
amount due, deposit or pay into court a sum sufficient to provide for — 

(а) the mortgagee's costs of obtaining payment out of court ; 

(б) the mortgagee’s costs, when the payment is made under sec. 

83 of the Act, of executing or registering (1) a reconveyance 
in the case of an English mortgagee, or (2) an acknowledg- 
ment of the discharge of the mortgagee in other cases ; 

(c) suc h other costs, if any, as may be awarded to the mort- 

gagee under sec. 94 of the Act ; and 

(d) tlje interest to which tlie mortgagee may be (uititled under 

the 2nd ]3aragi*a])h of sec. 84 of the Act. 

4. The court, by endorsement of the mortgagor’s petition may 
order the deposit or payment to l)e received by the Nazir. Such 
order shall specify the several sums to be deposited or paid and the 
purpose for which each sum is intended. 

5. The mortgagor’s petitions shall be entered in the register of 
miscellaneous application requiring judicial enquiry unless it is made 
in the course of the execution of a decree for foreclosure or sale 
obtained by the mortgagee, in which case it shall form a part of such 
execution-proceeding. If the mortgagor has obtained a decree for 
redemption, the petition shall be made in the fonn prescribed by 
sec. 235 of the Civil Procedure Code and entered in the register of 
applications for execution. 

6. Unless the mortgagee has already put in his apj)earance, the 
court shall issue a notice of the deposit or payment to the mortgagee 
requiring him to deposit in court on a day to be fixed by it all docu- 
ments in his possession or power relating to the mortgaged property, 
and also the mortgage-deed when such payment is made under sec. 

83 of the Act. , / 

7. Subject to the provisions of sec. 102 of the Act, the notice 
shall be served and its service shall be proved in the manner prescribed 
by the Code of Civil Procedure, and Civil Circular Orders. 
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Bombay rules. g. Every application by a mortgagee to obtain payment of 
money out of court shall be made by a verified petition accompanied 
by such of the documents mentioned in Rule VI, as have not been 
deposited in court and, when necessary, by a draft deed of reconvey- 
ance of the mortgaged property and acknowledgment of discharge of 
the mortgage as the case may be. 

9. On the day fixed for hearing, or on any other subsequent day 
to which the hearing may be adjourned, the court shall decide all the 
questions arising between the mortgagor and mortgagee and pass 
appropriate orders in accordance with the provisions of the Act and 
of these rules so far as they relate or apply to the case. 

10. Where it shall appear that previous to any deposit or pay- 
ment into court, a sufficient tender was made to and refused by the 
mortgagee, he shall not be allowed his cost of obtaining payment 
of the amount so deposited or paid. Except as aforesaid, or when 
otherwise ordered, the mortgagee shall be allowed all costs properly 
incurred by him. 

11. If through default on the part of the mortgagee it becomes 
necessary to obtain an enlargement of time under sec. 87 or sec. 98 
of the Act, no interest shall be allowed for the enlarged time without 
a special order in that behalf. 

12. Every decree absolute for foreclosure under sec. 87 of sec. 
93 of the Act shall direct that possession of the property be given to 
the mortgagee except when he is already in possession. It shall be 
drawn up with a recital of the decree and the proceedings had there- 
xmder and with a full description of the property. 

13. A mortgagee applying for payment of money deposited 
under sec. 83 of the Act, shall be required, if necessary, to deliver up 
possession of the mortgaged property to the mortgagor. 

14. Every enforceable order under sec. 83 may be enforced 
under the provisions of the Code of Civil Procedure and shall for that 
purpose be deemed to have been made in a suit instituted under 
that Code. 

16. Every application by a mortgagee for an order absolute 
for foreclosure or sale shall be made in the form prescribed by sec. 235 
of the Civil Procedure Code, the last column of the form containing 
a prayer for the order and for any other relief to which the applicant 
may be entitled. V • 

16. The decree for sale shall reserve to the plaintiff liberty to 
apply for a further decree under sec. 90 of the Act when the same is 
applicable. 
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17. When the court passes an order absolute for foreclosure or 
sale, the order shall be noted across the heading “ Execution ” in the 
Register of Suits. 

18. No order abs(»lute for foreclosure or sale shall be passed 
except on notice to the opposite party unless the court otherwise 
directs. 

19. (a) Secs. 28(>-~294 and 304—319 and 328—335 of the Code 
of Civil Procedure shall apply to proceedings under Chapter IV of 
the Act. 

(/>) Sec. 258 of the .same Code applies to payment of mort- 
gage-debt.s. 

20. If leave to V)id is granted to the mortgagee a reserve price 
as regards liim shall be fixed of not less than the amount then due for 
principab interest and costs in case the pro|HM*ty is sold in one lot and 
not les.s in respect of each lot (in case the property is sold in lots) than 
such sum as .sliall appear to he pro|)erly attributable to it in relation 
to the amount aforesaid. 

21. The provisions hereinbefore contained as to a mortgagor 
and mortgagee shall, so far as may be, res])ectively apply to the owner 
of immovable property .subject a charge (as defined in sec. 100 
of the Act) and tiie person having such cliarge. 

Bombay , * 12 ial JaJy , 1904. 


CHAPTER V. 

Of Leases of Immovable Property. 

106 . A lease of imniovable property is a transfer ‘'“*0 
of a right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration of a 
price paid or promised, or of money, a share of crops, 
service or any other thing of value, to be rendered periodi- 
cally or on specified occasions to the transferor by the 
transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is 

' prdntum anci 

called the lessee, the price is called tlle'preniium, and the ^**“*‘*‘ 
money, share, service or other thing to be so rendered is 
called the rent. 
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106. In the absence of a contract or local law or 
usage to the contrary, a lease of immovable property 
for agricultural or manufacturing purposes shall be deem- 
ed to be a lease from year to year, terminable, on the part 
of either lessor to lessee, by six months’ notice expiring 
with the end of a year of the tenancy ; and a lease of im- 
movable property for any other purpose shall be deemed 
to be a lease from month to month, terminable, on the 


part of either lessor or lessee, by fifteen days’ notice expir- 


ing with the end of a month of the tenancy. 


Every notice under this section must be in writing 
signed by or on behalf of the person giving it, and tendered 
or delivered either personally to the party who is in- 
tended to be bound by it, or to one of his family or servants 
at his residence, or (if such tender or delivery is not prac- 
ticable) affixed to a conspicuous part of the property. 


Leases how 
made. 


['] 107. A lease of immovable property from year 
to year, or for any term exceeding one year, or reserving 
a yearly rent, can be made only by a registered instrument. 

[*] All other leases of immovable property may be 
made either by a registered instrument or by oral agree- 
ment accompanied by delivery of possession : 

Provided that the Local Government ma}'’, with the 
previous sanction of the Governor-General in Council, 
from time to time, by notification in the local official 
Gazette, direct that leases of immovable property, other 
than leases from year to year or for any term exceeding 
one year, or reserving a yearly rent, or any class of such 

1 Aa to limitation to the territorial Kubatitnted by the Act VI ot 

operation of a. 107, aee*^. ,1, wpra, laot for the original paragraph which 

SecUon 107 eztenda to every canton- waa aa followa : All other leases 

ment in British India " Seo Act XI II of of immovable property may be made 

1889, a. 32(1). either by an instrument or by orai 

• This paragraph and proviso wmo agreement. 
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leases, may be made by unregistered instrument or by oral 
agreement without delivery of possession. 

108 . In the absence of a contract or local usage to 
the contrary, the lessor and the lessee of immovable pro- 
perty, as against one another, respectively, possess the 
rights and are subject to the liabilities mentioned in the 
rules next following, or such of theni as are applicable to 
the property leased : — 

A. — Rights and Liahilitirs of the Lessor. 

(a) The lessor is bound to disclose to the lessee any 
material defect in the propei’ty, Avitli reference 
to its intended use, of which the former is 
and the latter is not awar<‘, and which the 
latter could not with ordinary care discover : 

(fe) the lessor is bound on the lessee’s request to put 
him in possession of the property ; 

(c) the lessoi’ shall })e deemed to contract with the 

lessee that, if the latter pays the rent reserved 
by the lease and performs the contracts bind- 
ing on the lessee, he may hold the property 
during the time limited by the lease without 
interruption. 

The benefit of such contract shall be annexed to and 
go with the lessee’s interest as such, and may be enforced 
by every person in whom that interest is for the whole 
or any part thereof from time to time vested. 

B. — Rights attd Liabilities of tJie Lessee. 

(d) If during the continuance of the lease any acces- 

sion is made to the property, such accession 
(subject to the law relating to alluvion for the 
time being in force) shall be deemed to be 
comprised in the lease : 


Kiglit8 iiud 
liabilitiss of 
lessor and 
lessee. 
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(e) if by fire, tempest or flood, or violence of an army 
or of a mob, or other irresistible force, any 
material part of the property be wholly des- 
troyed or rendered substantially and perma- 
nently unfit for the purposes for which it was 
let, the lease shall, at the option of the lessee, 
be void : 

Provided that, if‘ the injury be occasioned by the 
wrongful act or default of the lessee, he shall not be en- 
titled to avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound 
to make to the property, the lessee may make 
the same Tiimself, and deduct the expense of 
such repairs with interest from the rent, or 
otherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which 
he is bound to make, and which, if not made 
by him, is recoverable from the lessee or 
against the property the lessee may make such 
payment himself, and deduct it with interest 
from the rent, or otherwise recover it from 
the lessor. 

{h) the lessee may remove, at any time during the 
continuance of the lease, all things which he has 
attached to the earth : provided he leaves the 
property in the state in which he received it ; 

(i) when a lease of uncertain duration determines 
by any means except the fault of the lessee, 
he or his legal representative is entitled to 
all the crops planted or sown by the 
lessee n,nd growing upon the property when 
the lease determines, and to free ingress and 
egrees to gather and carry them : 
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(/) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part 
of his interest in the property, and any trans- 
feree of such interest or part may again trans- 
fer it. The lessee shall not, by reason only 
of such transfer, cease to be subject to any 
of the liabilities attaching to the lease : 

Nothing in this clause shall be deemed to authorize 
a tenant having an untransferable right of occupancy, 
the farmer of an estate in respect of w hit'h default has been 
made in paying revenue, or the lessee of an estate under 
the management of a Court of Wards, to assign his inter- 
est as such tenant, farmer or lessee : 

(^) the lessee is bound to disclose to the lessor any 
fact as to the nature or extent of the interest 
which the lessee is about to take, of which the 
lessee is, and the lessor is not, aware, and which 
niaterially increases the value of such interest : 

( l ) the lessee is bound to pay or tender, at the proper 

time and place, the premium or rent to the 
lessor or his agent in this behalf : 

(m) the lessee is bound to keep, and on the termina- 

tion of the lease to restore, the property in 
as good condition as it was in at the time when 
he was put in possession, subject only to the 
changes caused by reasonable wear and tear 
or irresistible force, and to allow the lessor 
and his agents, at all reasonable times during 
the term, to enter upon the property and in- 
spect the condition thereof and give or leave 
notice of any defect in such condition ; and, 
when such defect has been**caused by any act 
or default on the part of the lessee, his servants 
or agents, he is bound to make it good within 
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three months after such notice has been given 
or left : 

(n) if the lessee becomes aware of any proceeding 

to recover the property or any part thereof 
or of any encroachment made upon, or any 
interference with, the lessor’s rights concern- 
ing such property, he is bound to give, with 
reasonable diligence notice thereof to the 
lessor : 

(o) the lessee may use the property and its products 

(if any) as a person of ordinary prudence 
would use them if they were his own ; but 
he must not use, or permit another to use, the 
property for a purpose other than that for 
which it was leased, or fell timber, pull down 
or damage buildings, work mines or quarries 
not open when the lease was granted, or com- 
mit any other act which is destructive or per- 
manently injurious thereto ; 

(p) he must not, without the lessor's consent, erect 

on the property any permanent structure, 
except for agricultural purposes ; 

(7) on the determination of the lease, the lessee is 
bound to put the lessor into possession of 
the property. 

leMior’s trans- 109 . If the lessor transfers the property leased, or 
any part thereof, or any part of his interest therein, the 
transferee, in the absence of a contract to the contrarv, 
shall possess all the rights, and, if the lessee so elects, be 
subject to all the liabilities, of the lessor as to the property 
or part transferred «o long as he is the owner of it ; but the 
lessor shall not, by reason only of such transfer, cease to 
be subject to any of the liabilities imposed upon him by 
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the lease, unless the lessee elects to treat the transferee as 
person liable to him : 

Provided that the transferee is not entitled to arrears 
of rent due before the transfer, and that, if the lessee, not 
having reason to believe that such transfer has been made, 
pays rent to the lessor, the lessee shall not be liable to 
pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may deter- 
mine what proportions of the premium or rent reserved 
by the lease is payable in respect of the part so transferred, 
and, in case they disagree, such determination may be 
made by any Court having jurisdiction to entertain a 
suit for the possession of the property leased. 

110- Where the time limited by a lease of immovable 
property is expressed as commencing from a particular 
day, in computing that time such day shall be excluded. 

Where no day of commencement is named, the time so 
limited begins from the making of the lease. 

Where the time so limited is a year or a number of i>ur»t*<>ii of 

loa«o for a 

years, in the absence of an express agreement to the con- 5®"''- 
trary, the lease shall last during the whole anniversary 
of the day from which such time commences. 

Where the time so limited is expressed to be termin- option to 
able before its expiration, and the lease omits to mention 
at whose option it is so terminable, the lessee, and not the 
lessor, shall have such option. 

111. A lease of immovable property determines — Ji®n"neMo. 

(а) by efflux of the time limited thereby : 

(б) where such time is limited conditionally on the 

happening of some event — by the happening of 
such event : • •* 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the 
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same extends only to, the happening of any 
event — ^by the happening of such event: 

(d) in case the interests of the lessee and the lessor 

in the whole of the property become vested at 
the same time in one person in the same right : 

(e) by express surrender ; that is to say, in case the 

lessee yields up his interest under the lease to 
the lessot, by mutual agreement between them : 

' if) l>y implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee 

breaks an express condition which provides 
that on breach thereof the lessor may re-enter 
or the lease shall become void ; or (2) in case 
the lessee renounces his character as such by 
setting up a title in a third person or by claim- 
ing title in himself ; and in either case the 
lessor or his transferee does some act showing 
his intention to determine the lease : 

(h) on the expiration of a notice to determine the 

lease, or to quit, or of intention to quit, the 
property leased, duly given by one party to 
the other. 


Illustration to clause (f), 

A lessee accepts from his lessor a new lease of the property leased, to 
take effect during the continuance of the existing lease. This is an implied 
surrender of the former lease, and such lease determines thereupon. 

112. A forfeiture under section 111, clause {g), is 
waived by acceptance of rent which has become due since 
the forfeiture, or by distress for such rent, or by any other 
act on the part of the lessor showing an intention to treat 
the lease as subsis^ilig : 

Provided that the lessor is aware that the forfeiture 
has been incurred ; 
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Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is not a waiver. 

113. A notice given under section 111, clause (^), w»i»erof 
is waived, with the express or implied consent of the per- 
son to whom it is given, by any act on the part of the per- 
son giving it showing an intention to treat the lease as 
subsisting. 


lllmiratiom. 

(а) Ay the len.^or, gives By tlie lessee, notice to quit the property 
leased. The notice expires. B tenders, and A accepts, rent which has 
become due in respect of tlie property since the expiration of the notice. 

The notice is waived. 

(б) Ay the lessor, gives B, the lessee, notice to quit the property 
leased. The notice expires, and B remains in possession. A gives to Bm 
lessee a second notice to quit. The first notice is waived. 

114. Where a lease of immovable property has 
termined by forfeiture for non-payment of rent, and the 
lessor sues to eject the lessee, if, at the hearing of the suit the 
lessee pays or tenders to the lessor the rent in arrear, 
together with interest thereon and his full costs of the suit, 
or gives such security as the Court thinks sufficient for 
making such payment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, pass an order 
relieving the lessee against the forfeiture ; and thereupon 
the lessee shall hold the property leased as if the forfei- 
ture had not occurred. 

115. The surrender, express or implied, of a lease of Effect of 
immovable property does not prejudice an underlease of lurfeiture on 

^ ^ - . , .IT nnder-lwBed. 

the property or any part thereof previously granted by 
the lessee, on terms and conditions substantially the same 
(except as regards the amount of rent] qe those of the ori- 
ginal lease ; but unless the surrender is made for th4 pur- 
pose of obtaining a new lease, the rent payable bv, and 
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the contracts binding on, the under-lessee shall be respec- 
tively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under- 
leases, except where such forfeiture has been procured by 
the lessor in fraud of the under-lessees, or relief against 
the forfeiture is granted under section 114. 

116 . If a lessee or under-lessee of property remains 
in possession thereof after the determination of the lease 
granted to the lessee, and the lessor or his legal representa- 
tive accepts rent from the lessee or under-lessee, or other- 
wise assents to his continuing in possession, the lease is, 
in the absence of an agreement to the contrary, renewed 
from year to year, or from month to month, according to 
the purpose for which the property is leased, as specified 
in section 106. 


Illustrations, 

(а) A lets a bouse to ll for five years, li underlets the house to C at 
a monthly rent of Rs. 100. The five years expire, but (7 continues in 
possession of the house and pays the rent to A. C^s lease is renewed from 
month to month. 

(б) A lets a farm to /> for the life of C. C dies, but B continues in 
possession with A'^s assent. B's lease is renewed from year to year. 

117 . None of the provisions of this chapter apply to 
leases for agricultural purposes, except in so far as the 
local Government, with the preAUOus sanction of the Gov- 
ernor-General in Council, may by notification published 
in the local official Gazette declare all or any of such pro- 
visions to be so applicable, 'in the case of all or any of 
such leases, together with, or subject to, those of the local 
law, if any, for the time being in force. 

Such notification shall not take effect until the ex- 
piry.of six month's trom the date of its publication. 

1 These words were inserted by the Amending Act Vt1of 1904. 



CHAPTER VI. 

Op Exchanges. 

118. When two persons mutually transfer the •• jsxohunBB •’ 

ownership of one thing for the ownership of another, 
neither thing or both things being inonej^ the 

transaction is called an “ exchange. ” 

A transfer of property in completion of an ex- 
change can be made only in manner provided for the 
transfer of such property by sale. 

119. In the absence of a contract to the contrary, uiKbt c.f purty 

** dtij>iiTed of 

the party deprived of the thing or part thereof he has fhmff reo«i>Mi 
received in exchange, by reason of any defect in the 
title of the other party, is entitled at his option to com- 
pensation or to the return of the thing transferred by 
him. 

120 Save as otherwise provided in this chapter Kighu nui 

* T • liKbilitiox of 

each party has the rights and is subject to the liabilities 
of a seller as to that which he gives, and has the rights 
and is subject to the liabilities of a buyer as to that 
which he takes. 

121. On an exchange of money, each party there- K«chai.ge .,f 

. money. 

by waiTants the genuineness of the money given by him. 

CHAPTER VII. 

Of Gifts. 

122. “ Gift ’ ’ is the transfer of certain existing mov- “ Gift ” de- 

t ^ HneJ. 

able or immovable property made voluntarily and with- 
out consideration, by one person, qaUed the donor, to 
another, called the donee, and accepted by or on behalf 
of the donee. 

O, LM 


58 
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Acceptance Such acceptance must be made during the lifetime 

when to be ^ ^ ^ ^ 

made. of the douor and while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 

I.OW . [a] 123. For the purpose of making a gift of immove- 
able property, the transfer must be effected by a register- 
ed instrument signed by or on behalf of the donor, and at- 
tested by at least two witnesses. 

For the purpose of making a gift of movable property 
the transfer may be effected either by a registered instru- 
ment signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods 
sold may be delivered. 

Gift of exist- 124. A gift comprising both existing and future pro- 

prope“ty." perty is void as to the latter. 

out to several, 125. A gift of a thing to two or more donees, of ' 

does not nc- whom one does not accept it, is void as to the interest 
which he would have taken had he accepted. 

When gift may 120. The donor and donee may agree that on the 

be sus^nded •n t 

or revoked, happenmg of any specified event which does not depend 

on the will of the donor a gift shall be suspended or re- 
voked ; but a gift which the parties agree shall be revoc- 
able wholly or in part at the mere will of the donor is void 
wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save 
want or failure of consideration) in which, if it were a 
contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 


[a] As to limitation to the territorial operation of s. 123; see s. 1, ivyra. 
Section 123 extends to eveiy cantonment in British India^see Act XIII of 
1389, a 32 (1). 
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Nothing contained in this section shall be deemed 
to affect the rights of transferees for consideration Avithout 
notice. 

Illustrations. 

(а) A gives a field to reserving to himself, with assent, the right 
to take back the field in case B and his descendants die before A» B dies 
without descendants in A's lifetime. A may take back the field. 

(б) A gives a lakh of rupees to Z?, reserving to himself, with /Is assents 
the right to take back at pleasure Rs. 10,000 out of the lakh. The gift 
holds good as to Rs. 90,000, but is void as to Rs. 10,000 which continue to 
belong to J 

127 . Where a gift is in the form of a single transfer ' ^*^^'** 
to the same person of several things of which one is, and 

the others are not, burdened by an obligation, the donee 
can take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate 
and independent transfers to the same person of several 
things, the donee is at liberty to accept one of them 
and refuse the others, although tlie former may b(‘ beneficial 
and the latter onerous. 

A donee not competent to contract and Ji," di»“ua*f 5 «ed 

property burdened by any obligation is not bound by his 
acceptance. But if, after becoming competent to contract 
and being aware of the obligation, he retains the property 
given, he becomes so bound. 

Illnstrationi<, 

(a) A has shares in A’', a prosperous joint stoc-k company, and also 
shares in F, a joint stock company in difficulties. Heavy calls are expected 
in respect of tlie shares in F. A gives B all his shares in joint stock com^ 
panics. B refuses to accept the shares in V. He cannot take the shares 
in A". 

(b) A having a lease for a terra of years of a house at a rent which he 
and his representatives are bound to pay during the term, and which is 
more than the house can be let for, gives to B the lease, and also, as a 
separate and independent transaction, a sura of money. B refuses to 
accept the lease. He does not by this refusal forfeit the money. 

128 . Subject to the provisions of section 127, where 
a gift consists of the donor’s whole property, the donee 
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is personally liable for all the debts due by the donor at 
the time of the gift to the extent of the property comprised 
therein. 

donilSons Nothing in this chapter relates to gifts of move- 

property made in contemplation of death, or shall 
madoniiiw, j|jg deemed to affect any rule of Muhammadan law, or, 
save as provided by section 123, any rule of Hindu or 
Buddhist law. 


CHAPTER Vlll.* 

Of transfers of actionable claims. 

Transfer of 130. (1) The transfer of an actionable claim shall 
claim. be effected only by the execution of an instrument in 
writing signed by the transferor or his duly authorized 
agent, and shall be complete and effectual upon the 
execution of such instrument, and thereupon all the rights 
and remedies of the transferor, whether by way of dam- 
ages or otherwise, shall vest in the transferee, whether 
such notice of the transfer as is hereinafter provided be 
given or not : 

Provided that every dealing with the debt or other 
actionable claim by the debtor or other person from or 
against whom the transferor would, but for such instru- 
ment of transfer as aforesaid, have been entitled to re- 
cover or enforce such debt or other actionable claim, shall 
(save where the debtor or other person is a party to the 
transfer or has received express notice thereof as herein- 
after provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
sue or institute prQceedingp, for the same in his own name 


♦ This chapter was substituted for the original chapter YIII by Act II of 
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without obtaining the transferor ^s consent to such suit 
or proceedings and without making him a party thereto. 

Exception. — ^Nothing in this section applies to the 
transfer of a marine or fire policy of insurance. 

I II ns( rations. 

(i) A owes money to 2?, who transfers the ih‘bt. to C. B then de- 
mands the debt from A, who, not liavinj:* received notice of the tTaiisfer, 
as prescribed in section 131, pa}*s B. 'riie payment is valid, and C 
cannot sue A f»)r the debt. 

(ii) A effects a policy on his own life w iih an Insuraiure Company 
and assigns it to a Bank for securing the payment of an existing or 
future debt. Tf A dies, tlie Bank is entitled to receive tlie amount of 
the policy and to sue on it without the concurrence of .1 execufrir, 
subject to the proviso in sub-secHon (1) of section 130 and to the provi- 
sions of section 132. 

For definition of actionable claim, see sec.tion 3, jvp. (537, 013, G44, Oteinitio»i. 
unto, ft does not include a debt seemed l)y a mortgage but many of 
the luh^s regulating the assignment of a mortgage-debt liave been 
incorj)orated in this ehapter and govern transfers of actionable 
(daims. ».*?ee j). 330, ante. The repealed section 131 ran as follows : — 

“131. No traiioh*!* of any debt or any bonefichal interest in move- 
able property shall liave any operation against the debtor or against 
the person in whom the property is vested, until express notice of lh(5 
transfer is given to him, unless lie is a party to or otherwise aw'are of 
such transfer ; and every dealing by such debtor or ])erson, not being 
a party to or otherwise a^vare of, and not liaving received express 
notice of a transfer, with the didit or propeity, shall be valid as against 
such transfer.” 

Transfer of an actionable claim. — A mortgage of debt s due to WbatamouaU 
the inortgagoi- made in the ordinary form, with proviso for redemption 
and re-assignment, of wliicli express notice is given to the debtor is 
an absolute assignment under the English law. Tattrred v. IJelagoa Bay, 

Abe.. Co. (1889), 23 Q. B. D., 239 ; Durham v. Bohertfioa (1898), 1 Q. B., 

7f)5 ; see Iiowever Merca^Uile Bank v. Brans (1899), 2 Q. B., (113 ; see 
also Hvghes v. Pump House Hotel Co. (1902), 2 K. B., 190. As to 
wliether an assignment of a part of an entire <lebt is within the provisioufi 
of sub-section 6 of section 25 of the .ludicatur« Act, 1873, sec Durham v. 

Jioherison {supra), per Chitty, L. J. ; Jonesv. Humphreys (1902), 1 K. B., 

10 ; cf, HuyUs v. Pump House, &c^ (1902), 2 K. B., 190 ; fikipper v. 

HoUowqy (1910), 2 K. B., 630, per Darling, J. (subsequently reversed on 
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transfer not 
essential for 
title. 


Execution of 

instrument 

essential. 


another ground, ibidy p. 635, n.) It has been held under the Transfer of 
Property Act that when a creditor purports to create a lien or charge 
on the debt due to him in favour of another person, the word ‘ lien ^ or 
‘ charge ’ has no meaning except as giving the latter a right to recover 
the debt from the debtor and the transaction is substantially a transfer 
of an actionable claim. Ardeshir v. Sirdar (1908), 33 Bom., 610; 
10 Bom. L. R., 1146. 

Where a creditor hypothecates a debt due to him and authorises 
the person to whom the debt is hypothecated to recover the debt 
from the debtor, the debt is transferred to the transferee. Notice of the 
transfer is not necessary to perfect the title of the assignee. When the 
debtor received notice of the transfer both from the transferor and 
transferee but the notice from the transferor directed payment to the 
transferee under certain conditions, it was held that the debtor was 
not justified in refusing to recognise the assignment and paying the 
amount to the transferor. Go'pala Knshia v. (Jopala (1909), 33 Mad., 
123. See section 134, post. 

Shall be effected only, &c. — The j)rovision making tlie exe- 
cution of an instrument essential in order to effect a transfer of an 
actionable claim is new. Section 25, sub-section 6, of the Judicature 
Act of 1873 does not abolish the previously recognised modes of assign- 
ent of choses in action but only creates a new form of assignment 
which shall be deemed effectual in law as well as in equity. In England 
if the assignment, for want of notice or otherwise, does not come within 
the provisions of the above sub-section, it may be enforceable as an 
equitable assignment. The positive language, however, of this section 
precludes the application in India of the principles of English law. 
Mfdraj v. Vishwanath (1912), 40 1. A., 24 ; 37 Bom., 198 ; 17 C. W. N., 
209. An assignee of a negotiable promissory note cannot sue on it . 
unless the assignment is in writing as required by this section* 
Arunachala v. Subba (1907), 17 M. L. J., 393 ; but see VenJcatadri v. 
Lakshniinarasimha (1910), 21 M. L. J., 80. 

In Bratidl^Sy <tc., Co, v. Dunlopy etc, (1905), A. C., 454, a letter was 
addressed by the creditor requesting his debtor to undertake to pay 
the debt “ for account of the creditor. It was held that the la^guage 
used is immaterial if the meaning is xJaiu. All that is necessary is that 
the debtor should be given to understand that the debt has been made 
over to a third person. See also Re Briggs & Co, (1906), 2 K. B., 209 ; 
Alexander v. SteinJiardt*i^^Qi\ 2 K. B., 208. 

A direction in writing to pay the amount due on an instrument 
endorsed on such instrument by the payee thereof, coupled with the 
delivery of the instrument so endorsed to the person to whom payment 
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is directed, is an assignment within the meaning of this section. i7an?a 
V. VenkOftacJteUani (1906), 30 Mad., 76. The provision requiring an 
instrument in writing in order to effect a transfer of an actionable 
claim covers transfers by way of securitj’' as well as absolute transfers. 

Mfdraj v. Viahwanath, supra ; overruling. Vishvanalh v. Mtilraj 
(1911), 13 Bom. L. R., 590. 

As to questions regarding the invalidity of asisignmeut «»1 debts 
as savouring of maintenance or being otherwise against public policy ; 
see Comfort v. Beits (1891), 1 Q. B., 737 ; Fitzroy v. Care (1005), 2 K. B., 

364. 

Has received express notice, &c. — The Act does not prescribe Motive noi 
the mode in which such notice should be served, sections 102 and 103 
l)eing confined to notices under Chapter IV. Under the amended Chap- 

. . - • 111 ,,.,. * ing: against 

ter VIII it IS expressly provided tliat the validity of the transfer in no way nKsignor. 
depends upon the givin" of notice to the debtor, altlunigh notice is 
necessary to prevent the debtor from dealing with the debt to the 
prejudice of the assignee. Vialnmnaili v. Mulmj (H)ll), 13 Bom. L. 

R., 590, overruled on another point ; see also Gopala Krishna v. (iopala 
(1909), 33 Mad,, 123 ; ef. Ismail v. Jadu (1911), ]3 C. L. J., 611, a 
case decided under the old law. An assignee who does not give notie<* 
to the debtor therefore runs a very serious risk, for any ])ayment 
made by the debtor without notiee of the assignment will be a good 
payment as against the transferee. So also where a mortgagor makes 
a i^ayment to tlie nun tgagec without having notice of an assignment, or 
of a sub -mortgage. See cases cited in the notes at pp. 329, 330, ante. 

The notice must be in the form prescribed under section 131. It 
should also be noted that in tlie English law, notice is noi necessary 
in order to make the assignment binding as against the assignor of tin* 
debt ; whether such assignment is voluntary or f<*r value. Gorrinfjv v. 

Irwell, d;c.. Works (1886), 34 Gh. D., 128; Ward v. Dimcomhe (1893), 

A. 0., 369, 392; Donaldson v. Donaldson (1854), Kay., 711; hire 
P«iricfc(1891), 1 Ch., 82 ; V. iVeicnion (1885), 28 Ch. D., 674, 

078 ; Re Griffin (1899), 1 Ch., 408. The reason given is that notice is 
only necessary for the protection of the assignee and not io perfect 
Ids title to the subject-matter of the assignment. And tlie same 
view was taken of the provisions of the repealed section 131. Jugdeo 
v. Brij Behari (1886), 12 Cal., 605 ; Kalka v. CImndan (1887), 10 
All., 20 ; Subbamnial v. Venkalaram (1887), 10 Mad., 289 ; Ragho 
v. Narayan (1895), 21 Bom., 60. In the last mentioned case, it is 
said that the assignee may sue the debtor wij/lyfut any previous notice, 
as it is sufficient if the latter becomes aware of the assignment for the 
first time ' on being served with a writ in a suit by the assignee.' 

But see Ismail v. Jadu (1911), 13 C. L. J., 641. 
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And evory deftliny witb the debt, Ac. — Transferees acquire 
no priority under the Act by giving notice to the debtor but take in 
order of the dates of their transfers. Visvanath v. Mulraj (1911), 13 
Bom. L. R., 590 ; overruled on another point. But in England not 
only is notice necessary in order to prevent the debtor fi:om paying 
the original creditor, or the trustee from paying the cestui que trust, but 
also in order to prevent a subsequent assignee from acquiring priority. 
See Marchant v. Morton, dkc, (1901), 2 K. B., 829. “ Whether the 
fund be a trust-fimd held by A in trust for B, or a debt payable by 
Priority by ^ ^ assigns and his assign requires A to pay the money 

giyiog notice, to him, that gives him priority over a previous assign of B, v Ikj 
has not given such notice/’ Per Wood, V. C., in Lee v. Hoivlett 
(1856), 2 K. & J., 531, 535. The case of a mortgage-debt charged 
on land is, however, treated as an exception in the English law to 
the rule that an incumbrancer who gives notice to the trustees has a 
better title in equity than an incumbrancer of earlier date who has 
not given such notice. Sec pp. 383-386, ante ; see also Jones v. Jmies 
(1857), 8 Sim., 633. For the most recent case, see Taijlor v. London 
and County Banicing Co. (1901), 2 Ch., 231. But where there is a 
trust for sale the rule will apply, although the land has not yet 
been sold, and the securities all purport to deal with land and not 
with money. Lloyd's Bank v. Pearson (1901), 1 Ch., 866 ; (1901), 
W. N., 59. Cf. Re Hughes Trusts (1864), 2 H. & M., 89. But this 
rule holds good only where the competition is between transferees 
for value without notice. Speneer v. Clarice (1878), 9 Ch. D., 137 ; 
In re Holmes (1885), 29 Ch. D., 786. Where the assignees are mere 
volunteers, notice is immaterial. It is also immaterial where tlie equi- 
ties of the parties are not in other respects equal. Thus, an assignee for 
value will be entitled to preference even without notice over a volun- 
tary assignee, or a judgment-creditor as the latter can only take what 
the judgment-debtor could honestly give. Bradeley v. Consolidated 
Bank (1888), 34 Ch. D., 636, and cases cited therein. And a trustee 
in bankruptcy stands in no better position. In re Russell's Policy 
Trust (1872), 15 Eq., 26, decided under the former law of reputed owner- 
Notioe in ibe ship. Notice to one trustee is in general sufficient to prevent a sub- 
sequent assignee from obtaining priority and the death of such trustee 
cannot take away from a person any priority already acquired during 
his life. Ward v. Buncombe (1893), A. C., 369. But though an incum- 
brancer of a trust -fund who first gives notice to any of the trustees 
obtains priority over % prior incumbrancer who has given no notice 
to any of them, notice to one does not affect the other trustees so as to 
make them liable for what they may do in ignorance of the notice to 
their co-trustees. Low v. Bouverie (1891), 3 Ch., 82. In this connection 
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it may be added, that the knowledge whicli an assignor trustee lias of 
his own incumbrance is not sufficient to give the assignee priority 
against a subsequent incumbrancer who gives due notice to all the 
trustees. Lloyd's Bank v. Pearson (1901), 1 Ch., 865 ; (1901) W. N., 

59. Again, although formal notice to the trustee of an incumbrance 

does not give priority over an earlier incumbrance of which the trustee 

may have obtained accidental notice, the convei*sc proposition that 

incumbrances arc to rank not in the order of notices given by the in* 

cumbrancers but of accidental knowledge obtained by the trustees, 

does not hold good. Arden v. Arden (1885), 29 Ch. D., 702. The 

trustees to wliom Jiotice should be given are tliosc who liave ‘ legal 

dominion over the fund per Lord Macnaglilen in Ward v. Jhnwowbe thase 

(1893), A. C., 384 : — which means those whose duty it i.s to pay over the dominion ov^r 

fund to the assignor. Halt v. Detrell (1845), 4 Hare, 446 ; Stephens v. (ircen *^*”’‘*' 

(1895), 2 Ch., 148. ‘‘ But it is enough for priority to complete the 

equitable assignment of a debt if notice is given to the persfm by wliom 

payment of tlio assigned debt is to T>e made, wliether that person is 

himself liable, is merely charged with the duty of making the ])ay- 

ment. Nor is it material whether the right to recidve tlic money, and 

the consequent obligation to pa}* it, is, at the time when the notice 

is given, absolute or conditional, so long as the ])erson who receiv(»H 

the notice "s himself bound by some contract or o])ligati<*n, existing 

at the lime when the noth^e reaches him, to receive and pay 

over, or to pay over if he has previously re(‘eived, the fund out of which 

the debt is to bo satisfied.” Per Lord Selbonie, (\, in Addison v. Cox 

(1872), L. B., 8 (1i., 79. As to where a person may lie regarded as 

claiming through or under anotlie)* by wdiom notice lias be(*n given 

so as to entitle the former to claim the benefit of such notice ; see 

McCarthy v. Kinffston (1843), Dr. 439. Notice, liowover, will not 

avail the assignee, if the fund has lieen paid into court and thus ceased t o 

be under the control of the trustees. Pnnioclc v. Bailey (1883), 23 

Ch. D., 497. And notice to a ])erson before tlie fund conies under his 

control will be equally ineffectual, as you cannot go to a stranger and 

say, “ If you at any time lieresfter should receive a)iy money for A B 

take notice that I have a charge on it.” Webster v. Webster (1862), 

31 Beav., 393 ; Buller v. Phmkett (1860), 1 John k H., 411 ; Somerset v. 

Cox (1865), 33 Beav., 634. 

The rules relating to notice in the hinglish law jnay be thus sum- 
med up : — ^ 

Notice is not necessary to perfect the assignment .between assignor 
and assignee ; though it is necessary to preserve priority against a subse- 
quent assignee. 



Notice to be 
io writing 
signed. 


Name and 
address of 
transferee to 
^ be given. 
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Where the fund is in the hands of trustees for the assignor, notice 
must be given to the trustees or one of them. But where it is in court 
in an action for execution of trusts in which the assignor is interested, 
a stop order instead of notice to the trustees is required to give priority. 
If, however, notice has been given to the trustees before the fund was 
paid into court, the assignee does not lose priority by not obtaining 
a stop order. 2 W. & T., L. C., p. 40. See also Davidson’s Precedents, 
Vol. II, Pt. II, pp. 779, et seq. 

It may be here observed that tliough the law does sometimes take 
notice of fractions of a day, as ^ rule, where notices are given on the 
same day the elder is preferred to the younger security. Johnstone v. 
Cox (1881), 16 Ch. D., 571 ; 19 Cli. D., 17. 

131. Every notice of transfer of an actionable claim 
shall be in writing, signed by the transferor or his agent 
duly authorized in this behalf, or, in case the transferor 
refuses to sign, by the transferee or his agent, and shall 
state the name and address of the transferee. 

Signed by the transferor, 4tc.— Cf. section 25 (6) of the Judica- 
ture Act, 1873, which does not provide by whom the notice is to be given ; 
and see the remarks of Farran, C. J., in Ragho v. Narayan (1895), 
21 Bom., 60. In England, notice may be given after the death of 
the assignor. Walker v. Bradfw'd Old Bank (18§4), 12 Q. B. D., 511. 
The notice must be definite. Re The Hamburgh and Brazilian Rly, Co., 
Bitt Pr. Cas., cxxx. Mere misdescription will not vitiate the notice. 
Woodburn v. Grant (1856), 22 Beav., 483 ; Whitiingsiall v. King (1882), 
46 L. T., 520. But it seems that if the notice is wrongly dated, it will 
be treated as invalid. Stanley v. English Fibres, &c. (1899), 68 L. J., 
Q. B., 839. Where a notice given by the transferor did not contain the 
address of the transferee, such ncjtice was held not sufficient under 
section 131. Hiinsraj v. Nathoo (1907), 9 Bom. L. K., 838. 

The debtor or other person cannot question the validity of an 
assignment to which they are strangers. Walker v. Bradford Old 
Bank (1884), 12 Q. B. D., 511. Cf. Rajemlra v. Watson cfi Co. (1891), 
18 Cal., 510. See in this connection, two articles on ‘Assignment of 
Choses in Action ’ in 16 L. Q. R., 241, and 17 L. Q. R., 90. There may 
however be cases in which the transferee of the debt, though he may 
have as between hindieltf and his transferor a perfectly valid transfer 
of the debt, nevertheless cannot sue the debtor for it ; as for instance, if 
the transfer was itself a fraud. Dokhina v. Dim Nath (1878), 3 0. L. B., 
9. Notice to a debtor who has given a negotiable instrument in pay- 
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meut of his debt that the debt has been assigned can be disregarded 
by the debtor, even if the creditor is still the holder of the negotiable 
instrument. Bence v. Shearman (1898), 2 Ch., 582 ; and see section 
137, post. 

132. The transferee of an actionable claim shall take uawiity of 
it subject to all the liabilities and equities to which the Aotionablo 
transferor was subject in respect thereof at the date of 
the transfer. 


Illmirations. 

(i) A transfers to C a debt due to him by /i, A bein^ then indebted 
to jS. C sues B for the debt due by B to A^ in such suit B is entitled 
to set off the debt due by A to liim, although C was unaware of it at the 
date of sue!) ti’ansfer. 

(ii) A executed a l)ond in favour of B under l ircumstanees en- 
titling the former to h»v(' it delivered up and (cancelled. B assigns the 
bond to C for value and without notice of such circunnstances. V 
cannot enforce the bond against A. 

The repealed section w'as as follows : — 

137. Tlie person t(» wdiom a debt or charge is transfeiTed sliall takt‘ 
it subjecjt to all the liabilities to w'hicli the transferor was subject in 
respect tliereof at the date of tlie transfer. 

Subject to all the liabilitieB, This only formulates the AHsi>neo 
well-known rule that the assignee of a chose in action stands in exactly *arnc 
the same situation as the assignor as to the equities arising upon it ; 
w^hich means that the assignee is, generally speaking, not only bound 
by the state of the accounts between the assignor and tlie debtor but 
also by any condition to wdiicli tlie debt was subject in tlie hands of tlie 
assignor. It has however been held in some cases that this rule only 
means that the transferee takes subject to the account but not to any 
c^quity of the mortgagor to impeach the mortgage for fraud. Judd 
V. Green (1876), 33 L. T., 597 ; 45 L. J. Ch., 108 ; Nard-y-glo, de. v. 
Taniflin (1876), 35 L. T., 125. The Roman law'* on the subject is thus 
stated in Colquhoun, § 1757. “ The cessionary must submit to all pleas 
and exceptions termed regies when founded on and connected with the 
right ceded but not to pleas termed personales not so founded on or 
connected with the right in question wrhere the debtor might have 
opposed such to the cedent himself,” See the /ri^es cited in the notes 
at pp. 330, 331, ante; cf. Matthews v. WaUwyn (1798), 4 Ves., 118; 
MangUs v. Dixon (1852), 3 H. L. C., 702 ; Roxburghe v. Cox (1880), 17 
Ch. D., 520 ; Gossit v. Davis (1900), 82 L. T., 43 ; Young v. Kiichin (1878), 
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3 Ex. D., 127 ; Government of Newfoundland v. Newfoundland Ry» Co. 
(1888), 13 App. Cas., 199 ; Re Moss Bay Hematite^ Co. (1892), 8 
Times R., 475 ; Christie v. Taunton^ dtc., Co. (1893), 2 Cli., 176 ; Re 
Jones (1897), 2 Ch., 203, 204 ; Biggerstaff v. RowatCs Wharf (1896), 2 
Ch., 101 ; Ord v. White (1840), 3 Beav., 357 ; Wallcer v. Jones (1866), 
L. R., 1 P. C., 50, 61 ; Tooth v. Hallett (1869), L. R., 4 Cli., 242 ; 
disting. Drew v. Josolyne (1887), 18 Q. B. D., 590. kSoc also Lewin, 
p. 781 ; Ryall v. Rowles^ 1 “White & Tudor, L. C., p. 102. It seems to 
make no difference that the interest claimed by the assignee was created 
by “the very person who asserts the equity, if the latter lias not been 
guilty of any misconduct. Cochell v. Taylor (1858), 15 Beav., 103, 119, 
And the assignee of a mortgage-debt, though he may get the legal estate, 
does not stand upon any higher footing ; for lie too takes subject to all 
equities affecting the debt in the hands of the mm tgagor at the time of 
the notice. It follows that if a mortgage is transferred without the 
privity of the mortgagor the latter has the same rights against the 
assignee as he has against the mortgagee, and ‘‘ whatever he can claim 
in the way of set-off, or mutual credit, as against the mortgagee, he can 
claim equally against the assignee.” Norrish v. Marshall (1821), 
5 Madd., 475 ; disting. Bradtvell v. Calchpole (1818), 3 Swan., 78 n. 
It may be here noticed that a debt may be successively assigned over 
any number of times, each successive assignee taking the same title 
as the immediately preceding assignee, so that the ultimate assignee 
is bound by all the equities that have arisen while the subject of the 
assignment was being transmitted from one person to another. Ord 
V. White (1840), 3 Beav., 357. Thus, where the mortgagor’s agent, 
who has received the amount to pay off the mortgage, becomes him- 
self the transferee of the mortgage, and then transfers it to a third 
person, the latter cannot treat the debt as a subsisting charge upon the 
property. Turner v. Smith (1901), 1 Ch., 213. 

When debtor will be estopped. — It is the duty of the assignee 
to make inquiries, and as a general rule, the creator of the security 
thus assigned is not bound, on receiving a simple notice of the assign- 
ment, to volunteer information. If, therefore, any loss arises, it falls 
upon him whose duty it is to make the inquiries and who has not 
made them. But if the notice given by the assignee discloses on the 
face of it, that which induces the belief that he has been deceived 
in accepting the assignment, the creator of the security is bound to 
inform the assignee of the real circumstances, and if he should not do 
so, he cannot be alfi^w^d to take advantage of the equities existing 
as between the assignor and himself. The conduct of the mortgagor 
in such cases is treated as amounting either to an estoppel or a 
ratification of a transaction originally impeachable, and in either 
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case he would be precluded from settiug up any equity which he 
may have possessed against the mortgagee as against the assignee, 

Halett s case (1862), 31 L. J. Ch., 293 ; In re South Essex Estuary 
Co. (1870), 11 Eq., 157 ; Mangles v. Dixon (1852), 3 H. L., 702 ; cf. 

In re Hercules Insurance Co. (1874), 19 Eq., 302. Again, a mortgagor 
will not be at liberty to dispute the truth of any admission in the mort- 
gage-deed as regiuds the amount of money advanced to him, unless 
perhaps there were any circumstances to aiouso the suspicion <»f the 
assignee. For circumstances under which an assignee of a security 
may bo held to be put upon inquiry by the terms of t he security itself 
as to matter of equitable fraud affecting its validity, sec Tahor v. 
Cunnmgham (1876), 24 W E ., 153. It is true m not making any inquiry 
of the mortgagor, the assignee takes the risk of ajiy pcayment having been 
made after the date of the mortgage, but he cannot be cliarged with 
ucgligeikcc, if he relies upon the solemn assurance of the mortgagor as 
to the real bargain carried into effect by the moitgagc-deed. See pp. 
330,331, anfe;cf. West v. Jones (1851), 1 8im., 205; distinguish 
Parker v. Clarke (1861), 30 Bcav., 51 ; where the mortgage-deed w'as 
treated as void. 

Negotiable instruments are excepted from the operation of this 
cliapter by section 137. In England debentures to bearer arc now re- 
garded as negotiable instruments. See Bechuanaland Exploration Co. 

V. London 1 rading Banl% Ld. (1898), 2 Q. B., 658 ; sec also the notes to 
^section 137, post. There is however nothing to prevent- a debtor from freo from 
contracting with his creditor that he will not avail himself against a 
transferee of any rights wdiich he may possess against the creditor or 
any assignee of his. And where a contract is ambulatory, the court will 
]>resume that the parties intended that an assignee should take free 
from equities. In re Agra and Masterman^s Bank (1867), L. R., 2 
Ch., 391 ; In re Blackely Ordnance Co. (1867), L. R., 3 Ch., 154 ; In re 
General Estates Company (1868), L. R., 3 Ch., 758 ; In re Gay cfe Co. (1900), 

2 Ch., 149, 154. See also In re Bomford^ d:c., Co. (1883), 24 Ch. D., 

85 ; where the result of the authorities is summed up by Kay, J . ; cf . 

Higgs v. Assam Tea Company (1867), L. R., 4 Ex., 387, where subse- 
quent dealings with the assignees were also relied upon. Sec also Wehh 
V. Herne Bay (1870), L. R., 5 Q. B., 642 ; In re Natal InvesUneni Com- 
pany (1868), L. R., 3 Ch., 355. 

What debts may be set off. — Set-off may be claimed even when 
the amount is due under a transaction independent of and unconnected 
with the claim assigned. Arunachellam v, J^u^amanian (1906), 30 
Mad., 235. The date of the transfer should be *^read as meaning the 
date when the transfer becomes operative ; for it is settled law that 
the debtor is entitled to set off against the assignee all debts accruing 
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due from the assignor to him before he has notice of the assignment ; 
and it does not matter whether they are both due and payable before, 
or due before but not payable till after notice of the assignment. 
Wtlson V. Gabriel (1863), 4 B. & S., 243 ; In re China Steamshij) Cp. 
(1868), 7 Eq., 240 ; Roxburghe v. Cox (1880), 17 Ch. D., 520 ; Christie v. 
Taunton & Co, (1893), 2 Ch., 175. Cf. Vasudeva v. Darnodaran (1899)^ 
23 Mad., 86. But the debtor cannot set olf a debt which does not 
accrue till after notice of the assignment, although the liability out of 
which it arises existed before notice. Unity Banking Association v. 
King (1858), 25 Beav., 72 ; Watson v. Midtvalls Ry, Co. (1867), L. R., 
2 C. P., 593; Price v. Bannister (1878), 3 Q. B, D., 569; In re 
Milan Tramways Co. (1884), 22 Ch. D., 122 ; 25 Ch. D., 587 ; Christie 
V. Taunton & Co. (1893), 2 Ch., 175, 184. As to the rights of executors 
to set off debts due from a legatee to the estate as against a mortgagee 
of the legacy, see Wills v. Grecnhill (No. 1) (1860), 29 Beav., -376 ; ct 
Re Moore (1881), 45 L. T., 466 ; In re Kna/pman (1881), 18 Ch. D., 
300 ; Re Langham (1896), 74 L. T., 611. 

Warranty of 133. Where the transferor of a debt warrants the 

debtor!' solvency of the debtor, the warranty, in the absence of a 
contract to the contrary, applies only to his solvency at 
the time of the transfer, and is limited, where the transfer 
is made for consideration, to the amount or value of such 
consideration. 

Mortf^agecl 134. Where a debt is transferred for the purpose 

of securing an existing or future debt, the debt so trans- 
ferred, if received by the transferor or recovered by the 
transferee, is applicable, first, in payment of the costs 
of such recovery : secondly, in or towards satisfaction of 
the amount for the time being secured by the transfer ; and 
the residue, if any, belongs to the transferor or other 
person entitled to receive the same. 

Where a debt is traneferred, Aec. — Cf. definition of a mortgage 
in section 58 (a). The holder of a charge on a debt due to his debtor 
is a transferee of an actionable claim and is entitled to recover the 
debt from the tran^wor’s debtor. Where the original creditor is 
added as a party, the charge-holder, though not entitled to the 
whole amount, tcaif recover the whole. Ramammi v. Muthu (1910), 
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34 Mad.) 63. Where the benefit of the mortgage-debt is transferied, 
but the mortgaged property is retained by the transferor, he is a 
trustee for the transferee of whatever he recovers from the mortgagoi 
by virtue of his possession of the property. Morleij v. Morlcy (1858), 
26 Beav., 253, 258. The sub-mortgagee can realise liis seciuity only 
when the original mortgagee makes default. On the other liand, 
he can exercise this right without reference to the default of the 
original mortgagor, and wlien exercised the benefit of tlie original 
security subject to the original mortgagor's right to redeem it will 
be transferred. 

liiability of assignee. — A)i equitable assignee of a debt is noli 
subject to the same rules as the holder of a bill of excliange, but is only 
bound to use ordinaiy diligence. Glyu v. Hood (1859), 1 DeG. F. J., 334. 
Disting. Ex'p, Mure (1788), 2 Cox., 63. Nevertheless in taking an 
assignment of a debt by w ay of mortgage the mortgagee should take tJie 
precaution of introducing a clause in the mortgage-deed, providing 
that it shall not be obligatory on the mortgagee to sue for tlie debt, 
unless and until he shall think proper, as otherwise he might be (diai'ged 
with the resulting loss in case lie is guilty of default. 1'he mortgage*‘ 
is bound to use reasonable diligence to recover the assigned debt from 
the debtor, Shyam v. Ramesivar (1904), 31 I. A., 176 ; 32 t^al., 27. See 
p. 569, ante. It may also be desirable in some (^ases to give ilie mort- 
gagee a po\ er to accept any composition or security for tlie payment . 
Enquiry should be made from the mortgagor befon^ completion of the 
transaction as to the state of the accounts and notice of tie* sub- 
mortgage should bo given to liim <»ii coiiipletioji. 

136. Every assignee, by endorsement or other 
writing, of a policy of marine insurance or of a policy of 
insurance against fire, in whom the property in the sub- 
ject insured shall be absolutely vested at the date of the 
assignment, shall have transferred and vested in him all 
rights of suit as if the contract contained in the policy 
had been made with himself. 

136. No Judge, legal practitioner, or officer con- 
nected with any Court of Justice shall buy or traffic in, or 
stipulate for, or agree to receive any sty&re of, or interest 
in, any actionable claim, and no Court of Justice shall 
enforce, at his instance or at the instance of any person 
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claiming by or through him, any actionable claim so 
dealt with by him as aforesaid. 


N>J^iabie foregoing sections of this 

iMtranients, Chapter applies to stocks, shares or debentures or to 
instruments which are for the time being, by law or cus- 
tom, negotiable, or to any mercantile document of title to 
goods. 

Explanation . — The expression ‘ mercantile document 
of title to goods’ includes a bill of lading, dock- warrant, 
warehouse-keeper’s certificate, railway receipt, warrant 
or order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purporting 
to authorize, either by endorsement or by dehvery, the 
possessor of the document to transfer or receive goods 
thereby represented. 


Qua^ii-negoti- 
able instrii. 
menta not 
within the 

section. 


The repealed section 139 was as follows : Nothing in this chapter 
applies to negotiable instruments. 

Negotiable instruments. — This term would seem to include 
only promissory notes, bills of exchange and cheques. See Act XXVI 
of 1881. It should, however, be noticed that the two qualities which 
were thought at one time to be the distinctive features of such instru- 
ments, viz.y that a transferee takes Ixee from equities and can also sue 
in his own name are no longer their peculiar attributes ; for stocks, 
shares, scrips, debentures, bills of lading, dock-warrants and many 
otlier mercantile documents of a similar character will also pass to a 
holder in due course untrammelled by equities. It is true the old law 
merchant knew nothing of them. But their negotiability could not be 
wholly ignored ; hence the phrase, which belongs to Lord Bowen, of 
negotiability by estoppel or estoppel by ostensible ownership or agency. 
See Easton v. London Joint Stock Bh (1886), 34 Ch. D., 113 ; Goodwin 
V. Robarts (1876), 1 App. Cas., 490 ; London Joint Stock Bank v. Simmons 
(1892), A. C., 213 ; Rumhall v. Metropolitan Bank (1877), 2 Q. B. D., 194. 
Hence, too, the phi;^se quasi-negotiable instruments by which these 
documents are generally known. 


But it has now been decided in England that the list of negotiable 
instruments did not close with promissory-notes, bills of exchange. 
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exchequer bills, bank notes, cheques. East India bonds (as to which Wh*t io»trii- 
see 51 Geo. Ill) and dividend waixants. Bentinck v. London Joint 
Stock Bonk (1893), 2 Cli., 120 : BcclnictnaUind Lxploi'oiion Vo, v, London 
Trading Bank, Ld, (1898), 2 Q, B., 658. Cf. YenahUs v. Baring Brothers 
& Vo. (1892), 3 Ch., 527. It is curious to notice tliat thougli Bnglisli 
judges would not recognise tlie negotiability of instruments made in 
England, whether created by individuals or companies, a more liberal 
rule was applied to foreign instruments governed by foreign law. Cf. 

Vox V. Voleridgc (1822), 3 B. C., 45: Goodwin v. Roharfs (1875), 

L. R., 10 Ex., 70, 337 ; 1 App. Cas., 476; Lang v. Smyth (1831), 7 
Bing., 293 ; Smith v. WegncUin (1869), 8 Eq., 198 : Vrouch v. Vredit 
Fonder (1873), L. R., 8 Q. B., 384 ; Picker v. London (1887), 18 Q. B. D., 

515 ; Venables v. Baring (1892), 3 Ch., 539. And even the ])resence of a 
seal will not be fatal to the claim of an instrument to b(‘ treated as 
negotiable. But unless there is something on the face of a bond to 
sliow that it is to be used as a negotiable instrument a transferee will 
take subject to equities. Mere intention is not enough. Graham v. 

Johnson (1869), 8 Eq., 36. ^ee Ihc doubis expressed by Bowen, L. J.. 
in Easton v. London Joint Stock Bk. (1886), 34 Ch. D., 113. The term 
‘ negotiable ’ is thus a term of somewhat uncertaiji meaning, and in iJu* 
opinion of a learned Canadian lawyer may well be discarded in fa von r 
of ambulatnry. See for instance Simmons \. London Joint Stock 
Bk. (1891), 1 Ch., 294 : (1892), A. C., 213, in which the l('arned judgi^s 
of tlie Court of Appeal could not agree as to tlie meaning of the word 
‘ negotiable.’ The remarks of the same writer on codification in Eng- 
land and Canada would also seem to be not unwortliy of the attention 
of the Indiaii legislature. 

“ It is a most curious fact, and ono which well illustrates the i-.irett <>f vodi 
frequently baneful effect of codification, that while the law is (as wc 
have just been observing) rapidly expanding upon the lines above 
indicated, so tliat wc are now fairly well able to say that choscs in 
action pass to a transferee free from equities wlicie that, was the 
intention of the parties (the wit of man has at length come that far), 
certain promises to pay money to order or bearer, on the other hand, 
by reason of certain recent decisions in England and Canada bid fair 
to become an exception to the rule. 

“ A promissory-note is by the codes closely defined. This is 
within the prescribed limits, and this is not. Any addition to the given 
form takes the document out of the category of notes. And if it is not 
a note, then it is thought that all its equities^ njnst assuredly accom- 
pany it upon transfer. The result then is that a document which is 
very nearly a promissory -note or bill of exchange carries its equities 
with it, even if it be one intended to be redeemable to third persons 
a, IjM 59 ' 
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because of the codes ; while documents having no iclatiou to bills or 
notes (and very much less like them), but which are also intended to be 
ambulatory, do not. The fault of the decisions is that they are still 
using the old classification of ‘ negotiable ’ and ‘ non-nogotiable ’ 
instruments.” Ewart on Estoppel, p. 420. 

The objections to the repealed section have now bceji removed and 
all mercantile documents are now transferable free from all equities. 

Discharge of The repealed section 186 would apply to an assignment made 
wh”m^ claim is repeal. See Ismail v. Jadu (1911), 13 C. L. G41. 

sold. It was as follows : — 

135. Where an actionable claim is sold, he against whom it is 
made is wholly discharged by paying to the buyer the price and inci- 
dental expenses of the sale, with interest on the price from the day 
that the buyer paid it. 

Nothing in the former part of tliis section ai^plics — 

(a) where the sale is made to the co-heir to, or co-proprietor 
of, the claim sold ; 

‘ (6) where it is made to a creditor in payment of what is due 

to him ; 

(c) where it is made to the possessor of a property subject to the 

actionable claim ; 

(d) whore the judgment of a competent Court has been deliven^d 

affirming the claim, or where the claim has been made 
clear by evidence and is ready for judgment. 

Purchase of PayinfiT to tlie buyer tbe price and the incidental e:?pen- 

to — ^Where two actionable claims are assigned together for a 

sum. certain sum the assignee may recover the difference between what he 

paid for both and what he actually recovered in mspect of one of them, 
and is not bound to submit to any loss which might arise from an 
apportionment of the price paid by him. Rathnasami v. SuhTa7nanya 
(1887), 11 Mad., 66. The amount of interest is governed by sec. 84 
of the Act- Dehendra v. PuUn (1897), 21 Cal., 763. 

When payment must be made. — ^In order to obtain the 
benefit of this section the mortgagor must pay the price and inci- 
dental expenses, &c., with interest into court either in or before the 
action. MucMram v. Iskan (1894), 21 Cal., 568. Cf. Rtissick v. 
Romanath (1894), 21 Cal., 792 ; Debendm v. PuUn (1897), 24 Cal,, 
763 ; but see NilakarUo v. Knshmsatny (1889), 13 Mad., 225. But 
payment into court under such circumstances as to amoimt only 
to a conditional tender will not be a good payment. Anandrao v. 
Durgabai (1897), 22 Bom., 761. It should be noticed that a person 
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does not lose tlic benefit of tbis section, if be merely puts tbe assi^^uee - 
to proof of tbe price paid by bim and waits until it bas been deter- 
mined by tbe court. Oebendray. PuUn (1896), 23 Cal., 713; Jatti 
Begam v. Jahangir Khan (1887). 9 All.. 176 ; cf. RajcnJro v. 

Co. (1891), 18 Cal., .510. 

Cl. {b). Tbe exception would apply whore tbe whole of the cousi- . 
deration for tbe transfer is a debt due by the transferor. Chivnam v. 
Tadikonda (1905), 29 Mad., 135. 

Where the judgment of a competent court, tic . — Where the wuat. jucIk 
■ obligee bad previously to the assignment obtained a decree by consent 
against the obligor lor an instalment of the money duo upon a mortgage- 
deed, it was held that there bad been no .adjudication on tlu* claim for 


the remaining instalments, llama v. Venhata (1890), 13 Mad., 510. 
The word ‘ judgment ’ Ls wide enough to include foreign judgments. 
Vythilingam v. Kilharam (1899), 23 Mad., 149. .Vss(‘ssm(^nt «»f value of 
crops on a tenant^ bolding under section 12 of the N.-A\ . P. Kent Act 
is a judgment within this clause. Mathura v. Murli (1902). 21 All., 517. 
The provisions of tliis section seem to have Irecn bonowed directly 
from tbe Code of Lower Canada, §§1382. 1581 ; but. their pedigr<>e can 


be clearly traced to tbe Homan law. fjonerally, says Hr. Hunter, 

‘ there was no inii)edimont to a transfer. exc«‘pt iu the ease wliere tbe th. 
transfer was made iu ordxu- t(. ve.x a debtor with a more powerful 
creditor (C. 2, 11. 2). But Anastasirus introduced a more effective pro- 
tection to debtors. The evil that, he redressed was the. sale of d«d»t.s for 
less than their amount to persons that made a tradir of lianwsing debtors. 

He enacted that no transferee of a debt should recover more from the 
•debtor than be bad paid to the transferer, with lawful interest. The 
exception was when co-heirs or legab'cs divided debts among them, 
assigning to them a value in the division below their real amount. 
AuMtas^us did not interfere with transfers made by wny of gift (C. 1. 

35, 22) and this opened the door to evasion. Part of the debt % as 
transferTcd for a sum intended really to be the price of the whole, ami 
tbe residue of the debt was trairsferTcd as a gift, .lustrnian put a stoj) 
to tbis evasion by enacting that if a irerson mearrt to transfer a debt as 
a <»ift, he must give tbe whole, and not a part of it ; and when anything 
WM paid at all, the transferee rvas prohibited from receivrng any more. 

<C. 4, 35, 23) Hunter’s Roman Iaw, p. 628. Cases of claim.s ceded to 
eliminate a debt or as security for a possession were also excluded from 
tbe operation of the Ux Anastasiana. The burden of proof m to tbe 
amount paid fell upon the assignee. Colquhovn> Roman Civil Lot, 

8 1758. In England where A devised an estate to bis hen, who, 
in bis own right, had a cbajge on it, and the heir bought up “ 
cumbrance on the estate .amountmg to £11,535 for £2,000 ; it was he 
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that he was cmtitied to the full amount, as against the other incum- 
brancers oil the estate. Davus v. Barrett (1851), 14 Beav., 542 ; ef. 
Barcey v. Hall (1862), 1 Vern., 48; disting. Degamhurecx, Esharh 
(1868), 0 W. 11., 230. fMH*. also Ascotigh v. Johiwon (1688), 2 Vern., 
66 ; Phillips v. Vaughan (1685), 1 Vt'rn., 335 ; WilUajns v. Sjwingfield 
(1687), 1 Vern., 476 ; Long v. Cloplon (1687), 1 Vern., 464 ; BraiJnvaite 
V. B. (1685), 1 Vern., 334 : mil v. Browne (1844), Dr., 426. 


THE SCHEDULE. 


Vear and chapter* 

Subject* 

Extent of repeal. 


(a) Statcttcs. 


27 Hen. VIII, c. 10 ... 

IJHea ... ••• 

The whole. 

13 Eliz., c. 5 

Fraud iilei 1 1 conveyances 

The whole. 

27 Eliz-, c. 4 

Frau d u 1 en t con v e^-^an ces 

The whole. 

4 Wm. and Mary, c. 16. 

Clandestine mortgages... 

The whole* 

(&) Acts o 

1 THE GovERNOU-CeNERAE 

IN COUNCIE. 

IX of 1842 

Lease and release ... 

The whole. 

XXXI of 1854 

Modes of conveying land 

Section 17. 

XT of 1805 

Mesne profits and im- 
provements. 

Section 1 ; in the title 
the words to mesne 
profits and,” and in 
the preamble “ to 
limit the liability for 
mesne profits and*” 

V of 1866* 

Policies of In s u r a n c e 
(Marine and Fire) As- 
signment. 

The whole. 

XXVII of 1866 

Indian Trustee Act 

Section 31* 

IV of 1872 

Punjab Laws Act 

So far as it relates to 
Bengal Regulations 
I of 1798 and XVII 
of 1806. 

KX of 1875 

•• 

- • « 

Central Provinces Laws 
Act, 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
1806* 


♦ Sec, 6, Act Hof 1900. 
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Year and chapter. 

Subject. 

Extent of repeal. 

XVIII of 1876 

Oiidh Laws Act ... 

! So far as it relates to 
Bengal Regulation 

XVlIoflSOG. 

I of 1877 

Specific Relief 

in sections 35 and 23, 
the words in writ- 

ing.” 

X IT of 1807’*' 

Indian Short Titles 

So much as relates to 
Act V of 1860. 


(C) RkoI: NATIONS. 


Bengal llegulation 1 
of 1798. 

Conditional sales 

The whole Regulation. 

Bengal Regulation 
XVII of 180G. 

Redcniptiioi 

'I'he whole Regulation. 

Bombay llegul a t i o n 
V of 1827. 

Ackiio w 1 e dg ui e n t of 
debts ; Interest ; Mort- 
j gagees in possession. 

Section 15. 


* Sec. 5, Act 1 1 of IDfXf. 




Civil Procedure Code, 1908. 

SGH. I, ORDER XXXDL 

Suits relating to Mortgages of Immovable Properly. 

1. Subject to the provisions of this Code, all i)or* to 

I . • X i -.1 • , * suitaforfor* 

sons liaving an interest either in the mortgage-security or 
in the right of redemption shall be joined as parties to 
any suit relating to the mortgage. 

Explamilion , — A puisne mortgagee may sue for fore- 
closure or for sale without making the prior mortgagee a 
party to the suit ; and a prior mortgagee need not be joined 
in a suit to redeem a subsequent mortgage. 

Tills rule has been talvon from sec. 85 of the Transfer of Property ciian«e!i made 
Act, now repealed. The words ‘ ' in the mortgage-security or in the 
right of redemption ” have been substituted for ** in the property 
comprised in a mortgage. ” An explanation has been added and 
the proviso relating to notice is omitted. The explanation was 
rendered necessary as it was generally thought that sec. 85 made it 
iniperative on a puisne mortgagee to make a prior mortgagee a party 
tio his action for foreclosure, and the alterations have made it clear 
that an adverse claimant who is a stranger to the security or the equity 
of redemption need not be joined. See pp. 583, 586, ante. Sec also 
Moninohini v. Parmti (1905), 32 Cal., 746 ; Jogo Mohan v. Daudoong 
(1907), 12 C. W. N., 94. If the mortgagee does not include in his suit Where portion 
portions of the mortgaged property in which third persons arc inter- 
f'sted, he is not bound to make such persons parties to the suit. Skeo 
V. Sheodan (1905), 28 All., 174 ; 2 A. L. J., 630 ; Ponnmami v. Srinivasa 
(1908), 31 IMad., 333. In such a case the mortgage should be treated 
as split up. See also Hari v. Fdta^ (1903), 30 Cal., 765 ; 7 C. W. N., 

723 : Surjiram v. Barhamdeo (1905), 2 C. L. J., 202. 

Subject to the provisions of this Code— See pp. 587, 588, 
ante. Order 31, rule 1 of the Code (sec. 437# of the old Code) enacts 
that it shall not be ordinarily necessary to make persons beneficially 
interested in property vested in a trustee, executor or administrator, 
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R«proi*«iita- parties in suits concerning such property where the contest is between 
tion of partus, persons beneficially interested and a third person. In England 
before the addition in 1893, to Order 16, rule 8, of the Rules of the 
Supreme Court, trustees and executors although competent to represent 
their beneficiaries as plainti ffs in a redemption-action, were not deemed 
competent to represent them as defendants in an action of foreclosure, 
unless they were likely to be in possession of funds sufficient to enable 
them to redeem. Mills v. Jennings (1880), 13 Ch. D., 639 ; Francis v. 
Harrison (1889), 43 Ch. D., 183 ; see also Aylwood v. Lewis (1891), 2 Ch.> 
81 ; Ooldsmid v. Stoneimver (1852), 9 Hare, App. XXXVIII. Since 
the alteration of the rule they represent their cestuis que trust in fore- 
closure-actions. In re Booth and KettleivelVs Contract (1893), 62 L. J., 
Ch., 40. An administrator pendente lite, however, does not sufficiently 
represent the mortgagor’s estate. Ellis v. Deane (1814), Beat. 5 ; 
Cam V. Cork (1843), 2 Y. & C., Ch., 130. As to the representative 
Keptesoiita. capacity of the father in a Mitakshara family, see in addition to the 
irfTather^lf^ cases cited in note t5, page 588, ante. Debt v. Jia (1902), 25 AIL, 214 ; 
Mitakshara Lol Singh V. Pulaudar (1905), 28 All., 182 ; Sundar v. ChJiitar (1906), 29 
family : ^ ^ gjj. . Pahvant V. Aman (1910), 33 All., 7 ; Tatyarao v. Putlappa 

(1910), 12 Bom. L. R., 940 ; Kehri v. Chunni (1911), 33 AIL, 436 ; 
Balki v. Brojobasi (1912), 16 C. L. J., 1019 ; Mayne’s Hindu Law, 
Aiidof mana '-- I’cgards thc representative capacity of a managing 
ing member, member, sec Jadoo v. (1910), 33 AIL, 71. Ranvahrishm \ , 

Vina^jak (1910), 12 Bom. L. R., 219 ; Chimna v. Sada (1910), 12 Bom., 
L. R., 811. Hori v. Munman (1912), 34 All. 549 ; Madan v. Kishan 
(1912), 34 All. 572. 

An interest either in the security or in the equity of re- 
demption : — This would include a floating security on the mortgaged 
property. Wallace v. Evershed (1889), 1 Ch., 891. For the applica- 
tion of the rule to suits for foreclosure or sale, see pp. 578 — 590, ante ; 
Practice in disting. Chapman v. Diincombe (1690), 2 Ver., 142. The English 

Englaqd. practice is thus stated in 2 W. & T. L. C., p. 43. “ As a general 

rule all persons interested in the equity of redemption, and therefore 
in the proper taking of the account, either primarily as the mortgagor 
or derivatively as the trustee in bankruptcy of the mortgagor, the as- 
signees of the equity of redemption, the devisee and heir of the mort- 
gagor and his personal representative, and also all persons interested 
in the security primarily as the mortgagee or derivatively as his heir, 
or personal representative or as assignee or devisee of the security 
or debt, are necessary parties to foreclosure and redemption action. ’ * 
The rule is thus stated •in Story’s Equity Pleadings, § 193: — The 
general doctrine may be asserted, that all persons, whose interests are 
to be affected or concluded by the decree, ought to be made parties* 



0. 34, r. 1.] 


CIVIL PROOEDUflE CODE. 


D21) 


Therefore all persons having an interest in the equity ot redemption, Huio sti\te»i by 
should be made parties to a bill of foreclosure, and d fortiori to a bill ‘ 
to sell the mortgaged propertv ; for it will not in general be siiflicient, 
if the. equity of redemption is conveyed t)r devised to a trustee in trust, 
to bring him before the court ; Init tlie cesluis que trust (the henefieiarics) 
also should be made parties. If ou the other h ami the cesf uls que trust 
are brought before the court, it should stn^jn that the triist<a's are not 
indispensable parties. So, if tlie equity of retleinpi*n>n belongs to 
different persons as devisees, or as legatees having charges thereon, 
all of them should l)e joined as defendants. And hence it has been 
asserted to be the general (although not the uiiivm*sal) rule, that all 
encumbrancers, as well as the mortgagor, should ])e !ua<le parties, 
if not as indispensable, at least as ])r<»per parties such a bill, 
whether they are ])rior (♦r subsequent eneamlmineers. Prior encum- 
brancers are proiierly made pai'ties to a foreclosure for the piir])ose ol 
ascertaining and paying off tlie amounts due to tiuuu. The prior 
mortgagee, when thus joined, may properly tile a ('r(>ss“bill t-o enforci* 
his mortgage and to liavv. its validity and priority established. Tliere are 
certainlv some acknowledged exceptions ; sueli, for examy)lvs, as wlu*re 
a second mortgagee l>rings a bill to foreclose against tlu^ mortgagor, 
and a third inortgage:^ : for in such a case the first niovtgagei* net*d not 
be madti a. party. And it may now well l)e dotvbted, whether in an>’ 
case it is iiccessary for a puisne morl.gagce, who se(d\s t.o sustain a, bill 
of foreclosure against the mortgagor and subse(|ueut mortgagees to 
himself, to make any prior mortgagee t<» biniself a yiart.y to the bill. 

If, indeed, any encumbrancers (whetliei prior nr .suh.s(*qiienf ) are not 
made parties, the decrei^ of foreclosure does not. ])irKl tiunn, tvs, also, a 
decree of sale would not. The juim* encuni])raue<*rs aie not bound, 
because their rights are paramount to tlio.se tlie foroedosing yKirty. 

The subsequent encumbrancers are not bound ; liecausiv their interests 

would otherwise be concluded witlioiit any opportunity (o a.sseit oi- 

protect them.” Thus where a mortgagee of tAv<» estates filed a. Iiill 

against the mortgagor and a second mortgagee, of one, |>]‘aying for a 

foreclosure of that only, alleging that the mortgagor fiad sold the other 

to a purchaser without notice ; it was held that such a [mvehaser %\as 

a necessary party because in his ab.sence, ‘ a final end could not ])f‘ 

made of the controversy.’ Payne v. Compton (18o7), 2 \ & C., 457 ; 

disting. Rammoy v. Prem Chand (IWl), 6 Foi^parties 

to a suit brought by one out of several mortgagees, see jip. 578, 579, whurtouiort- 

a 7 itt. Where a plaintiff relinquishes a part of mortgaged pro))crty ®Xhera pkn. 

and seeks to sell or to foreclose the mortgage in respect of the 

remainder it is not necessary to make the persons interested in tin? 

portion of the property so relinquished parties to tlio suit. Sheo v. 
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Persons having 

paramount 

claims. 


Sub-mort- 
gfaireei and 
action M. 


Where uuruer- 
ons parties. 


Hheodan (1905), 28 AIL, 174 ; 2 A. L. J., 630. So also in the case of a 
suit for redemption of a portion. Nazir v. Nilial (1905), 2 A. L. J;, 
628. But persons setting up paramount claims should not be 
joined as parties. See pp. 583 — 586, ante^ see also Fisher, secs. 
1693, 1694. Cf. Axidsletj v. Horn (1858), 26 Beav., 195. As 
regards actions for foreclosure or sale by sub-mortgagee, see the 
(jases cited in note 5, p. 581, ante ; and Bansi v. Durga (1908), 9 
C. L. J., 429 ; Zahi v. Deo (1909), 10 C. L. J., 470 ; Bhamssar v. 
Ram (1910), 12 C. L. J., 137 ; Sonieshwar v. Naranhhai (1910), 13 
Bom. L. R., 90 ; cf. Bruiton v. Birch (1853), 22 L. J. Ch., 911. For 
procedure where there are numerous parties, see p. 587, ante ; see also 
Re Continental & Co. (1897), 1 Ch., 511 ; cf. Holland v. Baker (1842), 
3 Hare, 68 ; but see Fairfield, &c., Co. v. London, &c., Co., W. N. 
(1895), 64. Mere contingent interests need not be represented, see 
p. 587, ante ; cf. Marriott t. Kirkham (1862), 3 Giff., 536 ; Browno v. 
Cork (1841 ), 1 Dr. & Wal., 700 ; nor persons with an inchoate title. 
Nanjundepa v. Hemapa (1884), 9 Bom,, 10. It is also not necessary 
to join persons whose prior right is admitted. Srinivam v. Yamuna- 
hhai (1905), 29 Mad., 84. 


A person cannot be both plaintiff and defendant.— In a 

foreclosure-action by a first mortgagee where the plaintiff also joined, 
himself as a defendant as one of the puisne mortgagees, his name 
was struck out as a co-defendant. Wavell v. Mitchel (1889), 64 
L. T., 560. 


Koco!j8Ary Who are necessary parties to a suit for redemption. — In 

aetto^for ro- action for redemption, the mortgagee can compel the mortgagor to 

deirption. work out the remedy sought by him by paying off the mortgage or 
on default to submit to foreclosure. He may, therefore, require that 
the suit shall be so framed as to enure to his benefit whether it is 
instituted by the mortgagor himself or by persons claiming partial 
interests carved out of the equity of redemption. It follows that alt 
persons interested in the equity of redemption should be joined as 
parties, so that they may be bound by the foreclosure in the event of 
default of payment. See pp. 608 — 610, ante : see also Dataram v, 
Oangaram (1898), 23 Bom., 287, w^here it was held that the motgagor 
is a necessary party to a suit by a second mortgagee to redeem the first 
mortgage, especially if the second mortgage was created in contraven- 
tion of the provisions of sec. 29 of the Guardians and Wards Act, 1890. 
Cf. Palk V. Lord CUntm (1806), 12 Ves., 48, where the second mort- 
gage was only of part ^of the estates comprised in the first and 
under a different title. But a person not having any interest in the 
mortgage at the time of the suit need not be added as a party. Ragho 
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V. Baud (1888), 13 Bom., 51 ; Trimhak v. tSakharam (181*1), 16 Boin., Parti*»iii 
599. In one case wliere the co-sharei-s of the plaintiff were not parties 
to the suit, it was held that the decree should be made expressly without 
prejudice to the rights of any kind whatsoever of the other co-owners in 
the property, and especially without prejudice to their right, if any, 
to deny that the plaintiff’s vendor had any shan* or interest in the. 
property, and without jirejudice to their i*ight to redeem the same at 
any time allowed by the law of limitation, if the plaintiff failed to redeem 
within the period of six immths allowed by the decree, and without 
prejudice to any question that might arise between the plaintiff and the* 
co-owners of his vendor a.s to tlie share to be borne by the latter of tlie 
redemption-money whicJi might be paid by the plaintiff. Oanjfati v. 

Damodar (1874), Bom. P. J., 2. There can. however, Ik* no doubt 
that, as a rule, all the assignees of the equity of redemption should be 
made parties, so that the account may he taken once for all. A'lm v. 

Salau (1889), Bom. P. J„ 246; cf. Bliatidht y. II 

Bom,, 425. Disting. Wafers v. (1853), M Jnr., 341. And 

it makes no difference that the mortgagee has permitted some of the 
owners to redeem their sliare of the mortgaged ]»ropcrty. Aliter, U U iiiru tUere 
there lias been a complete sev(»rance of the equity of n»demption, and ©ill'nco^Sfth'e 
the plaintiff seeks to redeem not the wliole of the renuiiudcr, but of ro. 

only Ins share in the mortgaged property. iSe<* pp. 244, 250, aufr : 
cf. Deomrain v. Naek (1870), 2 N.-W. P., 220. But the mortgagee 
eannot insist on the joinder of persons who are no jiarties to tin* 
mortgage-deed, thougli they may have an interest in the equity 
of redemption. Ilosaji v. Kahavjjihhai (1888), Bom. P. .1., 237, An in rawc of 
as,signee of a mortgage, or a sub- mortgagee, is also a necessary party to 
a suit to redeem where th<^ jnortgagor knows or has (ronstnicti\"e not, ice 
of the assignment or sub-mortgage, thougli n(» formal notice of tlie 
assignment or sub-mortgage has been given to him. BahhH v. Ganesh 
(1374), Bom. P. J., 155 ; Narayan v. Maruli (1878), Bom. P. J., 201. 

But the plaintiff i.s not bound to notice as.signments of prior incum 
brances, merely because the assignments are registered. Wehb v. 

Blessington, Lord (1829), 1 Moll., 74. As regards rival claimants, it 
seems that the plaintiff in an action for redemption may implead 
other persons who (4aim the light to redeem in opposition to him. 

BJiooj) V. Nursing (1868), 3 Agi’a, 144. 

Assignee pendente llte, — See the notes to sec. 52, ante. Cf. 

Gohurdhun v. Bishan (1900), 23 All., 116. Under the Code of Civil 
Procedure, 1882, where a sale was confirmed* by the court after the 
institution of a suit on a mortgage, the purchaser was not a necessar}' 
party. See sec. 316 of the Code. Under the present Code the title 
vests in the purchaser from the date of sale. Sec see. 65, Civil Proce** 
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dure Code, 1908. Cf. Bhoyruh v. Shoudamini (1876), 2 Cal., 141 ; 
Rameshwar Mewar (1885), 11 Cal., 341, which seems to have been 
decided on the assumption that the law had not been altered by the 
Code of 1877. 

Abatement.- — A mortgagee of a tenant for life of the equity of 
redemption filed a bill against the mortgagees of the fee and the re- 
maindermen for redemption or foreclosure. The tenant for life having 
died between the setting down of the case and the hearing, the bill 
was dismissed with costs. . Rihy v. Croydon (1864), 2 Dr. & Sm., 293. 
Where the original mortgagee died pending an action for redemption, 
it was held that the suit could not proceed against the sub-mortgagee 
in the absence of the legal representative of the mortgagee. Fudgaya 
V. Raji (1895), 20 Bom., 549. And if the mortgagor dies before 
foreclosure absolute, the court will not make the decree absolute in the 
absence of a properly constituted representative of tlie mortgagor. 
Aylward v. Leivis (1891), 2 Ch., 81. 

Duty of Court when all necessary parties are not before 

it. — See pp. 590, 591, mite. For the practice in England see Hall v. 
Howard (1886), 32 Ch. D., 430 ; cf. Fatdkner v. Daniel (1843), 3 Hare, 
199, 212, 213, decided under Lord Cottenham’s orders of 1841 . The pro- 
visions of this section are equally applicable to appeals, and the absence 
of any person interested in the mortgage, thougli he may not be inter- 
ested in the result of the appeal, will, it seems, be fatal to the mainte- 
nance of the appeal. Manahal v. Collector of Malabar (1899), 9 M. L. 
J., 49 ; cf. Kesavan v. SanJearan (1897), 7 M. L. J., 266. In one case 
where it was discovered after judgment liad been obtained against 
the alleged heii*-at-law of the mortgagor that there was no evidence 
of the defendant’s heirship, the court ordered the judgment to be set 
aside at the instance of the mortgagee. Lancaster, d*c., Co. v. 
Cooper (1878), 9 Ch. D., 594. 

Bffbct of non-joinder. — ^It may appear that a rigid adherence 
to the provisions of this rule might in many cases make the successful 
prosecution of a suit for foreclosure almost impossible, specially in this 
country where an extensive estate has been mortgaged and a large 
number of tenancies have been subsequently created by the mortgagor. 
In practice, however, no such inconvenience is ordinarily felt, because 
although the absent parties cannot be bound by the decree, it would 
certainly condlude all who are actually parties to the action, compre- 
hending any interest whnjbjnay be possessed by them in another char- 
acter, though such interest does not appear upon the proceedings. 
Bfomitt V. Moore (1861), 9 Hare, '374 ; Gbldsmid y, StonbJiewer (1852), 
9 Hare, App. XXXIX. A mortgagor will, it seems, be bound by a 



0. 84, r. 1.] 


CIVIL PROCEDURE CODE. 


933 


decree in ajipeal te which he is not a jiartv, if his interest is identical 
with that of the appellant ; at any rate he cannot j;et rid of the 
adverse decree otherwise than by a proceeding in the suit out of which 
the appeal arose. Faiquhursou v. Feton (1828), 5 Kuss., 45. But a 
person who becomes entitled after the decree to another interest in 
the mortgaged estate derived from a jH'rson who was n(>t a i>arty to 
the suit, will be entitled to redeem l>y virtue of ids newly aecjuii'ed 
interest. Bromilt v. Moore, supra ; but in such cases tin* plaintifl' is 
bound to' state in the plaint tlie grounds on which he seeks t-o t.reat 
the decree as ineffectual. It should also be remembered that jRU'sons 
who have no substantial interest are not likely to bring actions for 
redemption. Nevertheless the necessity of making all persons inter 
ested in redeeming tlie estate parties to the action cannot bi‘ too strongly 
insisted upon; for no foreclosure or sale in l.lieir al)sence cun pa.ss 
an irredeemable estate, nor can a d<‘cree made in their absence afl'ect. 
their rights in any wav whether the plaintiff has or has no notice 
of their interest. Mullihtrjunudu v. Linfia {]!»02), 2fl Mad., 332 ; 


Itangammij v. JelH (M»02), 26 Mad., 184; (lormUutmt k. Vevrumm, 

(1902), 26 3Iad., 537 ; Ilassanbliai v. Vuioji (1903). 28 Bom., 153 I 
Bunsee. v. OcHa (1911), 11 C. L. •! ., .530; Mulh \ . Arhiitliaii (1911). 

21 M.L. J.,213 ;cf. dlw/ta/Hwmf v. AImIuUo (1900), 21 Mad.. 171 ; Kadrut 

V. Kubiu (1900), 23 All., 25 ; s(‘e also Bivoraman v. K'uppwimlhxi 

(1903), i3 51. h. J., 72, where the rights of a puism- mortgagee and the P®" 

nurcliaser under a deere,(i of a prior mortgagee to wliich the former pHrtio»»ro 

was not a j>arty were discussed. In G'«nc.v//.f v. CV/nroa (1913), 35 Alb, ^ 

247 , the plaintiffs liaving by an oversight omitted to implead certain 

].ersons who owned a share in the mortgaged property, it Was held 

that they were entitled to a demee for a proportionate share of tlw 

claim only. A suit brought against a wrong piw.son as rejvresentative 

of the mortgagor does not affect the title ol the real heir, dour, 

V. Sita (1909)!" 14 ('. W. N., 346 ; and a decrc(; on appeal wrongly 

earried on bv the legal icprc.sqntatives of a widow in a .suit for fore- 
closure docs not bar a suit for redemption by the reversionary lieir. 

Kailash v. Girija (1912), 39 Cab, 925. For an instance where the court 
allowed the prior mortgagee, who had brouglit a suit for possession 
against the puisne mortgagee after lie had piuchased the. property in 
execution of a decree to which the puisne mortgagee was not a party, 
to amend his plaint and ask for sale, seeKiUli v. Achtrlan (1911), 21 
M. L. J., 475- The proviso relating to notice in the repealed sec. 8o 
of the Transfer of Property Act created an impression that the rights of a 
person, whom the plaintiff was not bound to jofn as a party, might be cut 
ofiE by a decree in a suit in which he was not represented* There can 
be no doubt, however, that the ignorance of the plaintiff cannot affect 
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AocennU how the right to redeem of any person interested in the equity of redemption. 

But though persons who ought to have been joined as defendants 
can claim the right to redeem, in the absence of fraud or collusion they 
can only unravel the accounts by proving particular errors. Fisher, 
sec. 1705. See also Needier v. Deehle (1670), 1 Ch. Ca., 299 ; Williams 
V. Day (1676), 2 Ch. Ca., 32 ; Knight v. Bamfietd (1683), 1 Vern., 179. 
But this statement of the law, which is taken from Fisher, probably 
requires a slight qualification. In order to bind an absent party the 
accounts must have been taken “ fairly,” which implies something 
more than the mere absence of fraud, namely, the presence of parties 
substantially interested in the equity of redemption. Wrixon v. Vize 
(1839), 2 Dr. & W., 192, 204 ; Naran v. Dalatram (1882), 6 Bom., 538 ; 
Sankana v. V irtipakshapa (1883), 7 Bom., 146 ; Radhahai v. Shamrav 
(1881), 8 Bom., 168; Dadoha v. Damodar (1891), 16 Bom., 486; cf. 
VenkcUa v. Kamnam (1882), 5 Mad., 184; Damodar v. Naro (1881), 
6 Bom., 11. On this principle, though accounts taken in the presence 
of the tenant for life will bind the remainderman, whether his interest 
is vested or contingent, the latter will not be bound by accounts taken 
not only in the absence of the tenant for life, but also of every other 
jierson interested in their correctness. Allen v. Papivorth (1785), 
1 Ves. Sen., 163 ; Wrixon v. Vize (1839), 2 Dr. & W., 192, Dick v. Butler 
(1827), 1 Moll., 42. See also Morret v. Westerne (1710), 2 Vern., 663 ; 
Ormsley v. Thorpe (1882), 2 Moll., 503. Cf. Anant Rao v. Tatya 
(1888), Bom. P. J., 37 ; Wasudev v. Narayan (1882), Bom. P. J., 21 ; 
Kisan \\ Krishiaji (1882), Bom. P. J., 177 ; Mansukh v. Tarlhoban 
(1882), Bom. P. J., 273; Goneshv, Bal Krishna (1879), Bom. P. J., 
28; Shiv Lai v. Jechand (1879), Bom. P. J., 482; but see 
Bhioram v. Genu (1882), 6 Bom., 515 ; Ram v. Lachman (1899), 21 
AIL, 193 ; Suraj v. Golab (1901), 28 Cal., 5,17 ; 5 C. W. N., 640 ; which 
also lay down that the burden of proving the existence of notice lies 
on the person who seeks to redeem on the ground that he was un- 
represented in the jirevious action. It would, however, seem to be 
the duty of the mortgagee when he seeks to foreclose to discover the 
persons who are entitled to the equity of redemption whether they 
are in possession or not. Norender v. Divarka (1877), 3 Cal., 397. 
And possession should certainly put him on enquiry. Narayan v. 
Mamti (1878), Bom. P. J., 201; Balshet v. Gonesh (1874), Bom. 
P. J., 154. But where a puisne mortgagee is in possession not actually 
by himself, but by tenants, it cannot be inferred that the prior 
mortgagee had notice of his mortgage. Wasudev v. Narayan (1882), 
Bom. P. J., 21. See the question discussed in the notes to sec. 3, ante, 
Ragistration of euteequent mortgage. See pp. 444, 445, ante ; 
cf. Rupekand v. Davlattav (1882), 6 Bom., 495 ; Jadu v. Radku 
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(1901), 5 a W. N., Ixxxiii ; Rahabai v. Sliammv (1881), 8 Bom., of 
168 ; see also lFe66 v. Blessington, Lord (1829), 1 Moll., 74. The right 
which a puisne mortgagee, who was not joined as a jmrty to the suit of “.“J,”**** 
the prior mortgagee, has, is what he could have claimed if he had been 
a party to the suit, namely, a right to redeem the prior mortgage with 
a view to enforcing his own mortgage. Goverdhaiia v. Vecraaami (1902). 

26 Mad., 537 ; Hassanhhai v. Uinaji (1903), 28 Born., 153 ; 5 Bom. L. 

R., 892 ; Debendra v. Ra7n (1903), 30 Cal., 599 ; Saudugar v. Jan Alt 
(1904), 1 A. L. J,, 300; Phulmani v. Nageshar (1911), 33 All., 370; 

8 A. L. J., 155 ; Ponnamhala v. Miithasami (1912), 23 M. L. J., 28A 
As to the rights of siicli a person against a purclniser in execution of the 
decree, see pp. 621 — (>27, ante^ and in addition to the cases cited above ; 
see edfar V. GtViWm (1908), 8 C. L. J., 173, where the preferential 
right to redeem v;as said to he with the puisne mortgagee. The 
puisne mortgagee may sue to I'edcem the purchaser as mortgagee or 
thereafter as mortgagor to foreclose or suffer himself to be redeemed by 
him. Pandurang v. Sakharchand (1906), 31 Bom., 112; 8 Bom. J... 

R., 861. As to whether the rights of an absent party can be enforced 
in a suit brought by Ijim for possession, see in addition to the cases 
cited in note 3, p. 614, ante, Kuttl v. Subramania (1909), 32 Mad., 185, 
where such a claim was not allowed. 

Account taken on what footing at the instance of absent 
party. — See p. 627, atde. la Ita7u Pershad v. Gohindi (1904), 1 A. L. ioHtaoottof 
J., 207, the puisne mortgagee was held to be bound to pay interest at party, 
the stipulated rate up to the date of payment notwithstanding that 
the former decree against the mortgagor did nut allow the mortgagee* 
interest at that rate. Sec also Kedar v. Kcdar (1901), 1 A. ].i. J., 492. 

For the old law on the subject, see In re Horce Mohon (1871), 

15 W. R., 486 ; Hoolash v. Sufeehun 8 W. R., 379 ; Mobaruck v. 

Qobind (1872;, 18 \V. R., 61 ; Soobum v. Ishur (1874), 21 W. R., 150 ; 

Grish V. Ganga (1876), 25 W. R., 60 ; Mujeedoonesm v. IHldar (1870), 

14 W. R., 216, a suit by some of the heirs of a JIahomedan mortgagee ; 
see also Blaquiere v. Ramdhone (1865), Bourke, o.c., 319 ; where the 
necessity of adding the personal representative of an English mortgagor 
under the old law was discussed. 

Fresh suit by mortgaFse. — An order nisi was made against a 
mortgagor, and subsequently the plaintiff, first mortgagee, discovered 
that there were other incumbrancers. He brought a second action 
against these incumbrancers without joinih^ the mortgagor, but the 
court ordered him to be joined. Moore v. Morton (1887), SI Sol. Jo., 

110; disting. Ramnwy v. Prem (1901). 5 C. W. N., 423. See also 
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Bahnuhund v. Sangari (1897), 19 AIL, 379 ; Baldeo v. Jaygu. (1900), 
23 AIL, 1 ; Lachhman v. Dallu (1900), 22 AIL, 394 ; Badam v. Hdri 
(1911), 16 C. L. J., 38 ; Rashid-un-nissa v. Muhammad (1912), 34 AIL, 
474 ; c£. Bolalcee v. Pertam (1880), 5 CaL, 928. 

When ])arty Where decree will operate as an estoppel. — A decree in a 

IS bound to . . . . - , ^ _ 

set up prior mortgagee s suit to have priorities declared, and to ascertain amounts 

npht. estoppel to a jiarty in the suit who seeks to invalidate the 

security of a prior incumbrancer. Forde v. Tynte (1864), 10 L. T., 
93. But where a person is sued only as a subsequent mortgagee aiid 
as such is called on merely to redeem, the decree will not estop him 
from setting up a prior mortgage. Dhapi v. Barham. (1899), 4 C. W. 
N., 297, 303. So where the plaintiff did not ask for the sale of the 
]iroperty free from any prior incumbrance, the subsequent mortgagee 
is not bound to set up any prior mortgage he may have on the property. 
But the plaintiff will not be allowed to plead in a subsequent suit that 
his puisne mortgage was entitled to priority over the second mortgage 
on any ground which was not raised in the previous suit. Mahdbir 
V. Prahhu (1908), 9 C. L. J., 78. See pp. 585, 586, ante, Cf. Carritt 
V. Real and Personal, &c. (1889), 42 Ch. 1)., 263. It seems that 
though the determination of an issue may not be res judicata under sefc. 
11 of tlie Code of Civil IVocedure, it may, nevertheless, be binding 
upon the parties. Krishnaswami v. Srinivasa (1900), 11 M. L. J., 7. 
In Mahomed v. Ambica (1912), 39 1. A., 68 ; 39 Cal., 527, it was held that 
when a necessary party to a mortgage-suit Tvas made a party any prior 
rights h(j might claim were barred under sec. 13 of the Code of 
Civil Procedure, 1882 (now explanation (4) sec. 11) by his omission 
to put those lights in issue in the previous suit. It is however 
doubtful whether their Lordships intended to lay down any general 
principle: See also Gajadhar v.^ Bhagranta (1912). 10 A, L. J., 244. 

i'rtiiiijinarj’ , 2. Ill a suit for foreclosure, if the plaintifE succeeds, 

inir'”""" Court shall pass a decree — 

(а) ordering that an account be taken of what will 

be due to the plaintiff for principal and 
interest on the mortgage, and for his costs 
of the suit (if any) awarded to him on the 
day next hereinafter referred to, or 

(б) declaring,tfee amount so due at the date of such 

- . decree, 

and directing — • 
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(c) that if the defendant pays into Court the amount 

so due on a day within six months from the 
date of declaring -in Court the amount so 
due to be fixed by the Court the plaintiif 
deliver up to the defendant, or to such person 
as he appoints, all documents in his possession 
or power relating to the mortgaged property 
and shall, if so required, re-transfer the pro- 
perty to the defendant free from the mort- 
gage and from all incumbrances created by . 
the plaintiff or any person claiming under 
him, or, where the plaintiff claims by derived 
title, by those under whom he claims, and 
shall also, if necessary, put the defendant 
in possession of the property, but 

(d) that, if such payment is not made on or before 

the day to be fixed by the Court, the 
defendant shall be debarred from all right to 
redeem the property. 

This rule corresponds with sec, 86 of the Transfer of Property 
Act now repealed. The words “ if so required ” in cl. (c) have been 
added, as a retransfer is not ordinarily required in this country. The 
provision regarding payment to the plaintiff has been omitted. 

In a suit for foreclosure, &c. — See pp. 264 — 268, 591 — 598, Right of 
anfc, and the notes to sec. 67 of the Transfer of Property Act. For ^'"•''ciotturo. 
a case in which it was held that a previous demand was necessary 
before the mortgagee could foreclose ; see Babaji v. Lakshman 
(1887), Bom. P. J., 83. There can be no foreclosure only for costs. 

Where the debt in the nature of a, mortgage-debt is paid off, the 
mortgagee, entitled to a balance consisting of costs only, cannot have 
a decree of foreclosure with costs in default of payment of such a 
demand for costs only. Drought v. Bedford (1829), 1 Moll., 672 ; 
disting. Stdfhono v. Knehiux (1892), Bom. P . J., 16. 

OvdEViOff tlutt am ftooount bs takoa, 4 eo. — S ee p. 697, 698, of 
owte. It seems the court would be justifieif in staying proceedings, secoanU. 
when the accounts are asked for vexatiously and unreasonably. Taylor 
V. Moatyn (1883), 26 Ch. D., 48. But the taking of the accounts cannot 
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ta^n be stopped altogether ; though the mortgagor may be called on to give 

security for the costs of taking them. Exchange, &c., Ld. v. Association 
dc, (1886), 34 Ch. D., 195. Where, however, at a trial of a foreclosure 
action the plaintiff asks for a sale of the property, and the mortgagor 
does not appear, the court will dispense with an account of w^hat is due, 
if it appears by the pleadings that the security is insufficient. Williams v. 
Owen (1882), 48 L. T., 388. It is hardly necessary to point out that 
it the parties have agreed that the accounts shall be taken in any 
particular way and the agreement is not unreasonable, effect will be 
given to it. Radhahenode v. Kripa Moyee (1872), 14 M. I. A., 443. 
As to the circumstances under which a settled account may be re-opened, 
see Eyre v. Hughes (1876), 2 Ch. D., 148 ; Daniel v. Sinclair (1881), 
6 App. Cas., 181. It may be here noticed that the mortgagor will 
not be precluded from setting up a contemporaneous parol agreement 
providing for the means by which the mortgaged debt was to be dis- 
charged ; as for instance by letting the creditor into possession of the 
mortgaged property. Gohind v. Narain (1887), 9 All., 394. But 
see Abdullah v. Basharat (1912), 40 I. A., 31 ; 35 All., 48. 

Principal. Principal. — The word ‘principaT is perhaps wide enough to include 

payments which the mortgagee has a right to add to his security. See 
pp. 502 — 504, 562, ante, Cf. Provident and Society v. Greenhill (1878), 
9 Ch. D., 122. Anyhow, the mortgagee would be entitled to an account 
of what are known as just allowances and that even without any 
direction for that purpose in the judgment. See p. 592, ante ; cf. 
Whelleer v. Macdonald (1836), 1 Jur., 510 ; Seton, pp. 1976 — 1978 ; 

Allowance for Daniell, 1145 ; and see 0. 33, r. 8, R. S. C. But no allowance will be 
made for improvements without the special direction of the court ; 

included. and this will not be given where the mortgagee spends his money after 
having purchased the equity of redemption. Murphey v. Meade (1834), 
1 Jones, 620, 624. The ordinary form of inquiry is ‘ ‘ vrhether anything 
and what is due to the plaintiff for any and what costs, charges and 
expenses properly incurred by him in respect of his mortgage-security 
not being costs of the action (beyond his costs of this action) ; and 
if it shall appear that anything is so due let the amount thereof be 
added to the principal and interest, &c.’’ Seton, p. 1957. For accounts 
and inquiries, as against mortgagee in possession, including wilful de- 
fault, rents, repairs, and other special accounts and inquiries see Lect. 
XI, and the notes to sec. 76 of the Transfer of Property Act, ante. 

i?itero»t. Interest. — A prctviso limiting the “ total amount recoverable 

on a mortgage will notloe^construed as extending to the interest, or to 
outgoings. White v. City of London Brewery Co, (1889), 42 Ch. D., 237. 
The mortgagee will be credited with the rents and profits in lieu of in- 
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terest, if he has not been put into possession of the mortgaged property. 

Bam V. Aliened (1892), Bom. P. J., 385. Disting. Rame^Jmr v. 

<1881), 3 All., 653 ; Aim v. Sa^la (1886), 8 All., 182. Interest is calcu- Interest 
lated up to the date fi.xed for payment.’ See p. 507, ante. The Com- w»mt dalT 
fiiercial Bank of India v. A(een(i.rulaijya (1900), 23 Mad., 637. See 
also the remarks of Lord Laiigdale in Brewin v, Austin (1838), 2 Keen, 

211. It seems that in the opinion of the Allahabad High Court 
though interest subsequent to the day fixed for payment may be 
allowed by a decree for foreclosure, the mortgagor may redeem without 
paying such subsequent interest. Bhamini v. Brij Lai (1894), 16 All., 

.269. The direction as to ])ayment of interest at the rate stipulated 
in the bond up to the date of payment ’’ giv*en in a mortgage-decree 
was held to refer not to the date fixed by tlie preliminary d't*cree for 
payment but to tlie date of actual realization. Radhika v. Brqjendra 
<1909), 11 C. \\ . N., ]2o. A decree for sale awarding interest 
up to the date of realization has been construed as allowing interest 
up to the date of the confirmation of the sale. Mvrjraj x Nursing 
(1906), 33 Cal., 846. But see Maha Pershad v. Surendra (1907), 9 (vmj'oumi 
€. L. J., 288. In the absence of any local usage the mortgagee in 
not entitled to interest for the day the money was advanced as also 
for the day on whicli the money was repaid. Raglmb v. Bhobui 
(1903), 8 C. W. N., 216. As to when coin|K)und interest may be 
allow^ed, see p. 507, ante, ami Hari v. Ramji (1901), 28 Bom., 371. 

In KiUuh-uddin v. Bashir (1910), 32 All., 418, it was held that a 
mortgagee stipulating for a higher rate of interest in case of default in 
punctual payment is entitled to recover at the higher rate, if he 
reserves the higher rate as payable under the mortgage and provides 
for its reduction in case of x>ui!Ctual ]>ayment, but nut if the liigher 
rate is fixed in case of non-payment of a lower rate at the appointed 
time. For cases in w'hich a personal remedy is sought against the 
mortgagor, see Poulett v. Hill (1893), 1 Ch., 277. As to the rule of |.ui„ 
damdupat, see ]q). 507 — 509, 566, aide. The rule is ;vp})iicable even 
when the person entitled to sue on a mortgage ha])pens by assign- 
ment to be a Parse© if it could be applied when tlie moj'tgage was 
entered into. Jeewanhai v. Manordas (19]0), 35 Bom., 199 ; 12 Bom. 

L. R., 992. The rule does not forbid the conversion of interest into 
cai)ital by subsequent agreement between the parties. Sakulal v. 

Bapu (1899), 24 Bom., 305. The rule does not apply to the interest 
accruing after the date fixed for redemption under a decree passed 
on a mortgage, when the relation between the. .parties has passed from 
the realm of contract into that of judgment. Nanda v. Dhirendra 
(1913), 40 Cal., 710. Interest recoverable by way of damages. 

Their Lordships of the Privy Council in one case gave directions 
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which would go to show that a sum recoverable by way of damages 
is really part of the mortgage-money. Mathura v. Narindar (1896), 
23 I. A., 138 ; 19 All., 39. But the whole law on the subject seems to 
be in a rather fluid state ; see the cases in p. 604, ante. See also an 
article on the subject in 1 M. L. J., 82. * 


Kale in 
ClajtoQ^e case 
wban applied. 


Appropriatiaii of payments.— See pp. 509—513, ante. The 
rule in Clayton^s case (1816), 1 Mer., 572, that payments carried by a 
creditor to a current account which is communicated to the debtor 
are to be appropriated to liabilities in order of date is founded on a 
presumption of the creditor’s intention and will not be applied in a 
case where it is proved by the conduct of the parties that the creditor 
had no such intention. Deeley v. Lloyd's Bayik (1910), 1 Ch., 648 ; cf. 
Sadhu V. .Vithal (1887), Bom. P. J., 343. Equitable set-off. See 
Dodd V. Lijdall (1841), 1 Hare, 333. 


On a day within sia months, Ao. — ^For circumstances under 
which an immediate decree for foreclosure may be made, see Wolver- 
hamptony &c., Co. v. George (1883), 24 Ch. D., 707. 

When forms Ordsp fop popsonal payment.— It may be here noticed that 
be combined though an English mortgage must contain a covenant to pay, there is 
no provision in this section for an order for personal payment by the 
mortgagor. But there is no doubt that both forms of relief may be 
combined. See O. 2, r. 4 of the Code of Civil Procedure ; cf. Dymond 
V. Croft (1876), 3 Ch. D., 612. For a form of judgment when the 
action combines both a claim on the covenant and a claim for fore- 
closure, see Farrer v. Lacy, dc. (1885), 31 Ch., D., 42 ; see also Poulett 
V. Hill (1893), 1 Ch., 277 ; Hunter v. Myatt (1884), 28 Ch. D., 181. 
A debenture charging all the property of the company, both present 
and future, including its uncalled capital, gives the registered holder 
the ordinary mortgagee’s remedy by foreclosure, against the uncalled 
capital as well as the other property comprised in the security ; Sadler 
V. Worley (1894), 2 Ch., 170, which also contains a form of foreclosure 
judgment on a mortgage-debenture. It seems that in England the 
Crown cannot be foreclosed, the judgment merely directing that in 
default of payment the mortgagee be at liberty to hold the mortgaged 
property until the Crown shall think fit to redeem it. Hancock v, A. ff. 
(1864), 33 L. J. Ch., 661 ; Bartlett v. Rees (1871), 12 Eq., 396 ; Seton, 
pp. 1909, 1910. Where the mortgage includes movable property, the 
proper order ordinarily is for sale of such property in the first instance 
and then for foreclosuip in respect of the deficiency ; Dyson v. Morris: 
(1842), 1 Hare, 413. ; cf! Sissett v. Jones (1886), 82 Ch. D., 636. 

^rmof Form of judgment in an action for foracloeure. — See 

l^loauro-*^ PP* 597, 698, ante. For e form of preliminary decree for foreclosure 

action. 



O. 34, r. 2.] 


CIVIL PROCEDURE CODE. 


941 


«ee port, Form No. 3, Appendix D, of the first schedule to the Civil 
Procedure Code. 

Where there are several saooejsive mort^airee.— See p. 603, Form of 
•ante ; Form No. 6, App. D, Sch. I, Civil Procedure Code, post. The 
form of order given is to be treu-ted as a common form not to be liter- mortg»iigtt, 
ally followed in every suit for foreclosure, but to be adapted to the 
particular circumstance of each case. Gopi v. Bansi (1905), 32 I. A., 

123 ; 27 All., 325 ; see also Paine v. Edwards (1847), 8 Jur. (N. S.), 

1200 ; Seton, p. 1979 ; cf. Narayan v. Paiidurang (1883), 7 Bom., 

526 ; Tulsa v. KJiub Chand (1891), 13 All., 581. A decree for fore- 
•closure may also in a proper case define the rights of persons 
having paramount claims on the estate. Jones v, Griffith (1845), 

2 Coll., 207. It should be here noticed that the plaintiff is dominus 
litis until decree and may put an end to the suit at any time he 
likes ; and the other incumbrancers cannot object to it simply 
because they have trusted to the plaintiffs conducting the suit partly 
for their benefit. Paynter v. Careiv (1854), Kay (App.) XXXVI. 

Cf. Woodgate v. Field (1842). 2 Haro, 214 ; see also pp. 583, 584, 
ante. The minutes of the order in a mortgagee’s action, where 
possession of the mortgaged premises i.s inter alia claimed, should 
contain a direction that, in default of the defendant redeeming, he 
should Jeliver up possession of the mortgaged premises to the 
plaintiff, inasmuch as the order for possession is a conditional order 
like a foreclosure-order, and requires t<» be made absolute in the same 
manner. Williamson v. Burrage (1887), 56 L. T., 702. The common When order 
decree in foreclosure does not, however, direct the delivery up of the 
title-deeds by the mortgagor to the mortgagee in case of foreclosure, 
but merely that the mortgagor shall be absolutely barred and fore- 
closed of all right and equity of redemption ; and it is only where there 
is a covenant to deliver them in case of default in payment of the 
principal money and interest that the court makes such a decree. 

Wiseman v. Westland (1826), 1 Y. & J., 117. But the court would not 
order a puisne mortgagee to deliver up a deed which shows on its face 
that it deals only with the equity of redemption. Greene v. Foster (1882), 

22 Ch. D., 566. It was, also, not the practice in England before the 
Judicature Acts to order a purchaser for value to deliver up the title- 
deeds in his possession ; but the law has now been altered. See In re 
Cooper (1882), 20 Ch. D., 617 ; Manners v. Mew (1885), 29 Ch. D., 726. 

Disolaiminfl: defendants. — If some of the defendants in a fore- 
closure-suit disclaim, the court will decree them to be foreclosed, and 
not simply dismiss the bill as against them. Parking v. Stafford (1840) , 

10 Sim., 562. A mere disclaimer in a foreclosure-suit can be pleaded 
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Costs. 

Mortgagee*! 
right to add 
his costs to 
security. 


Right to costs 
how lost. 


When order 
appealable. 


as an answer to any further suit for redemption, but not in any other 
way. Burtel, In re (1849), 7 Eq., 399. See Seton, p. 1992. 

Costs of foreclosure. — See p. 619, ante, A right to add his costs 
to the security is treated in the English law as an indefeasible right of 
the mortgagee, except where he is guilty of misconduct ; as, for instance, 
where he fraudulently denies the mortgagor’s right to redeem, or retains 
possession of the property, claiming it as his own though he has been 
overpaid. Cotterell v. Stratton (1872), L. R., 8 Ch., 295 ; Danstan v. 
Patterson (1847), 2 Phillips, 341 ; Turner v. Hancock (1882), 20 Ch. D., 
303 ; Charles v. Jones (1886), 33 Ch. D., 80 ; Ashworth v. Lord (1887), 
36 Ch. D., 545 ; Squire v. Perdoe (1891), 40 W. R. (Eng.), 100 ; Boling- 
broke v. Hinde (1884), 25 Ch. D., 795 ; National, &c., Bank v. Games 
(1886), 31 Ch. D., 582 ; see also Morgan and Wurtzburg, 221 — 240 ; 
Cf. O'Neill V. Innes (1864), 15 Ir. Ch., 527 ; In re Watts (1882), 22 Ch. D., 
1. In Detillin v. Gale (1792), 7 Ves., 583, Lord Eldon remarked, 
‘‘ It is said it will be an extremely bad precedent to hold that in any 
case a mortgagee can be called upon to pay the costs of the mortgagor. 

1 will not say the court will not, and I am very far from saying the 
court ought not, to make that precedent ; but it ought to be made upon 
great consideration.” It should be noticed that this rule applies 
only to the costs of the action. To entitle the mortgagee to an ac- 
count of any other costs, i,e,, charges incurred by him, he must make 
out a special case ; Bolingbroke v. Hinde (1884), 25 Ch. D., 795. See 
also Binnington v. Harwood (1823), Turn. & R., 477 ; Kinnaird v. 
Trollope (1889), 42 Ch, D., 610 ; Broad v. Selfe (1848), 9 Jiir. (N. S.)> 
885 ; Thomas v. Parker (1846), 7 Jur., 844 ; Morley v. Bridges (1844), 

2 Coll., 621. The rule deducible from the cases is that the right of 
the mortgagee to the costs of a foreclosure action will only be lost by 
vexatious, oppressive or fraudulent conduct on his j^art. See the 
notes to rule 7, post. Therefore though the mortgagor has no right 
of appeal on a mere question of costs, the disallowance of costs to the 
mortgagee is appealable as of right. Compare Cotterell v. Stratton (1872) , 
L. R., 8 Ch., 295, 305; Charles v. Jones (1886), 33 Ch. D., 80*; with 
Turner v. Hancock (1882), 20 Cli. D., 303 ; M'Donnell v. M'Mahon 
(1887), 23 L. R., Ir., 283. And this practice is generally followed by 
our courts. Okkay v. Debendra (1881), 8 C. L. R., 437, where attorney 
and client costs were given. Cf. Chunder v. Essen (1866), 1 Ind. Jur., 
222 ; Dada v. Bavosha (1869), 6 Bom. II. C., a.c.j., 9 ; Dhondox. Bal- 
krishna (1883), 8 Bom., 190 ; Carvalho Nurbibi (1879), 3 Bom., 202 ; 
Gunpati v. Damodar. (i§74), Bom. P. J., 2 ; Jamal v. Mahomed, Ib,^ 
7 ; Nam> v. Babaji, Ib,^ 76 ; Krishna v. Mohadajiy 1893, Bom. P. J., 113 ; 
disting. Kusha v. Hori (1890), Bom. P. J., 67 ; Sadashiv v. Bhivji (1886) 
Bom* P. J., 10 ; and see Rule 9 of the Rules of the Calcutta High Cour 
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under sec. 104, Transfer of Property Act and Rule 269, Madras, ante. Whon 
The costs are a charge on the mortgaged property ; and the mortgagor 
will not be personally liable for them, unless he is guilty of misconduct. 

See the cases cited at p. 619, ante ; and Shaffar v. Sattyanunda (1908), 

13 C.W.N., 742 ; Seton, pp. 1948—1951 . Cf. Nellerrille v. Bennett (1817). 

2 Moll., 457 ; Henry v. Byar (1831), 1 Knapp, 338 ; Johnstone v. Cox 
(1881), 19 Ch. D., 17 ; but sec Eardley v. Knight (1889), 41 Ch. D., 

537, where it is said that though the mortgagee may liriiig into the 
mortgage-account the costs of an action by the mortgagor to impeach 
the security, he cannot add the costs of foreclosure to his mortgag<* 
unless they are expressly charged on the estate. Cases of foreclosure 
furnish an exception to the general rule that the losing party i)ays 
the costs. In the case of incumbrance r.s as an ordinary rule the costs 
are allowed to be added to their securities, if anv ditlicult questions 
arise as to priority or the like ; and unless there has been something 
vexatious or unusual in their conduct, they get their costs if the fund 
is sufficient to pay them. Johnstone v. Cox (1881), supra : Eyre v. 
M'Doivell (1861), 9 H. L. C., 619, 653 ; Addison v. Cox (1872), L. R.. 

8 Ch., 76. But tlioughthe costs of a m(»rtgagec generally rank with 
his security, a puisne incumbrancer who recovers a fund for the benefit 
of all may claim to have his costs paid out of it in the first instance. 

Wright v‘ Kirhy (1857), 23 Beav., 463 : cf. Ford v. Chvsterjlehl (1856), 

21 Beav., 426 : Batten, Scott Dartmoulh, &e., Comtnissioners 

(1890), 45 Ch. D.. 612, And see rule 9 of the rules of the Calcutta 
High Court, and rule 269 ot the Madras High Cemrt. It should be 
noticed that when a mortgagee brings an action to foreclose two 
mortgages of two distinct estates, the costs of the action are not 
to be charged against each estate, but should be afiportioned ratealily 
between the two. DeCanx v. Shipper (1886), 31 (di. I)., 635; 
overruling Claphain v. Andrews (1884), 27 Ch. D., 679. A moit- 
gagee's solicitor’s costs for negotiating the loan and pnqiaring tlie 
mortgage-deed cannot be added t<» the security as part of thi‘ 
costs, charges, and expenses properly incurred under or by virtue 
of his mortgage. Wales v. Carr (1902), 1 Ch., 860. hor the Ri^in of ^ 

practice with regard to the right of a disclaiming defendant to defendant, 
costs, see Silcochx. Roy non (1843), 2 Y. & C. C., .>76, fr^teen 
Foster (1882), 22 Ch. D., 666 ; Buchanan v. Gree.mcay (1818), 1 1 Beav., 

58 ; Davis v. Whitmore (1860), 28 Beav., 617 ; Ward v. Hhukesha 
(1861), 8 W. R. (Eng.), 335; Ford v. ClaslerJieU (1853), 16 Beav., 

516 ; Dallmi v. LarnUrt (1846), 15 L. J. CJi., 208 ; Gurney v. Jackson 
(1852), 1 Sm. & G., 97 ; Day v. Gudyen (llfiS), 2 Ch. D., 209 ; Lewin 
V. Jones (1860), 53 L. J. Ch., 1011 ; Clarke v. Toleman (1876), 42 L. J. 

Ch., 23 ; Land v. Wood (1823), 1 L. J. (o.s.) Ch., 89 ; Thompson v. 
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KendaU (1840), 9 Sim., 397 ; CoiUins v. Shirley (1830), 1 Buos. & M., 
638 ; Ford v. White (1862), 16 Beav., 120 ; ClarJee v. Tcdeman (1876), 
21 W. R. (Eng.), 66 ; Staffurth v. Pott (1848), 2 DeG. & Sm., 671 ; 
Qibson V. Nicol (1846), 9 Beav., 403 ; Woodtmrd v. Haddon (1831), 4 
Sim., 606 ; Weaving Count (1834), 6 Sim., 4.39 ; Clark v. WUmot 
(1841), 1 Y. A C. C. C., 53; Cork {Earl) v. RusseU (1871), 13 Eq., 
210; Hurst v. Hkirst (1853), 22 L. J. Ch,, 546 ; Cowing v. Mowbray 
(1849), 9 Jur. (n.s.), 844 ; Lock v. Lmnaa (1854), 15 Jur., 162 ; Roberts 
V. Hughes (1868), 6 Eq., 20 ; Higgins v. Frankis (1850), 20 L. J. 
Ch., 16. 


Kecmver when Appointment of receiver.— See pp. 519, 520, 522, ante ; Setou, 
sppointed. pp.783_786 ; cf. Mason v. Westohy (1886), 32 Ch. D., 206 ; see also 
TiM V. Nixon (1883), 25 Ch. D., 238 ; Pease v. Fletcher (1875), 1 Ch. 
D., 273 ; Taylor v. Sopers^ W. N. (1890), 121. A receiver may be ap- 
pointed on the application of an equitable mortgagee. Crowe v. 
Holliday (1784), 2 Ridgw. P. C., 58 ; Reid v. Middleton (1822), T & R., 
455 ; Aberdeen v. Chitty (1833), 3 Y. & C., 379 ; Meaden v. Sealey^ 
6 Hare, 620 ; Holmes v. Bell (1840), 2 Beav., 298. The court will 
also appoint a manager where it is necessary to protect the mort- 
gaged property or to sell the business as a going concern ; Campbell v» 
Lloyd* s, cfcc., Bank (1891), 1 Ch., 136 (n) ; Makins v. Ibotson cfe So7is 
(1891), 1 Ch,, 133 ; Edward v. Standardy <&c,y S^jndicate (1893), 1 Ch., 
674. See also note 1, p. 597, ante. For form of order appointing a 
receiver and manager with an injunction, see Turman v. Redgrave 
(1881), 18 Ch. D., 547. But where a receiver is appointed at the 
Powers of instance of a mortgagee over property on which the mortgagor carries 
receiver. business, the receiver cannot be directed to manage the business, 

unless such business is in express terms or by implication included in 
the security. Whilley v. Challis (1892), 1 Ch., 64. Mortgage of un- 
divided share. Fall v. Elkins (1862), 9 W. R. (Eng.), 861 ; Sumsion 
V. Crutwell (1886), 31 W. R. (Eng.), 399. Appointment after decree. 
Harris v. Shee (1844), 6 Ir. Eq. R., 543. On behalf of 8ub*mortgagee. 
Real, dc.y Co. v. McCarthy (1883), 27 W. R. (Eng.), 706. It should 
be noticed that money in the hands of a receiver in a foreclosure-suit 
is, in the first instance, to be treated as the plaintiff’s fund. Paynter 
V. Carew (1864), 1 Kay, App. XXXVI. 


Prior mort- If a receiver is appointed on behalf of one of several incumbran- 

affecteT^ cers, the order generally contains a declaration that the appointment 
of the receiver is to J>e* without prejudice to the rights of prior incum- 
brancers on the estate, who may think proper to take possession of the 
estate by virtue of their respective securities ; and usually directs that 
the receiver do, out of the rents and profite to be received by him. 
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keep down the interest and payments in respect of such incumbran- 
cers, acoording to their priorities, and bei* allowed the same in passing 
his accounts. Seton, p. 414 ; cf. Lewis Touche (1828), 2 Sim., 381 ; 

Smith V. Lord Effingham (1839), 2 Beav., 232 ; Underhay v. Read 
(1886), 20 Q. B. D., 207. 

A mortga^ror is never permitted to dispute the title of his 
mortgagee. — See pp. 295 — 302, ante ; cf. Goodtitle d. Edimrds v. Baily ® ^ * 

(1777), Cowp., 601 ; Doe d, Bristoe v. Pegge (1785), 1 Term Rep., 760, n ; 

4 Dough, 309. For the distinction between acts which are ultra vires 
and those which are illegal as being malum prohibitum, see Turner v. 

The Bank of Bombay (1900), 25 Bom., 52. A mortgagor cannot also deny 
his own title and the mortgagor’s title should not be investigated in a 
foreclosure-action. Gopal v. Jadu (1911), 15 C. W. N., 915. 

Appeal. — The order 7 iisi in a foreclosure-action is a decree for the 
purpose of an appeal from it, and not merely an interlocutory order. 

Smith V. Davies (1886), 31 Ch. D., 595. But it would seem that if 
an order under section 86 of the Transfer of Property Act, now 
repealed, was not appealed against in time, its validity could be 
questioned on the hearing of an appeal from the decree absolute 
under the next section. Sec Bistvanath v. Banikanta (1896), 23 Cal., 

406 ; Khadem v. Ewdad (1901), 5 C. W. N., 617 ; but see Bolorarn v. 

Ramchandi i (1895), 23 Cal., 279. 

Bquitable mortgage of personal property . — Wliere the rela- 
tionship between the plaintiff and defendant is that of equitable mort- 
gagee and mortgagoi*, and not that of pledgee and pledgor, an order 
for foreclosure may be made. Harold v. Plenty (1901), W. N., 119. 

3. (i) Where, on or before the day fixed, the defend- Final deew 

ill foreclohure 

ant pays into Court the amount declared due as afore- 
said, together with such subsequent costs as are mentioned 
in rule 10, the Court shall pass a decree — 

(а) ordering the plaintiff to deliver up the docu- 

ments which under the terms of the pre- 
liminary decree he is bound to deliver up, 
and, if so required, 

(б) ordering him to re-transfer the mortgaged pro- 

perty as directed in the said decree, 
and, also if necessary, • •' 

(c) ordering him to put the defendant in possession 
of the property. 
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Power to 
enlarge time. 


( 2 ) Where such payment is not so made, the Court 
shall, on application made in that behalf by the plaintiff, 
pass a decree that the defendant and all persons claiming 
through or under him be debarred from all right to redeem 
the mortgaged property and also, if necessary, ordering 
the defendant to put the plaintiff in possession of the 
property : 

Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks fit, from time to 
time postpone the day fixed for such payment. 


(5) On the passing of a decree under sub-rule (2) the 
debt secured by the mortgage shall be deemed to be 
discharged. 


Where, &c., the defendant pays into court, &c. — This pro- 
vision is more precise than that of section 87 of the Transfer of 
Property Act now repealed, since a decree for redemption would be 
made on payment of the amount declared due and subsequent costs 
into court, the mortgagor on redemption being entitled not merely 
to possession but also to the delivery of the title-deeds as well as a 
formal re-transfer by the mortgagee if so required. In England, in 
an action of foreclosure, where the mortgagee had lost the title-deeds, 
pa^^ment of the mortgage-money within a limited time was decreed, 
and, on payment of the same, a reconveyance was directed, with a 
bond of indemnit}". Shehnardine v. Harrop (1821), 6 Madd., 39; cf. 
Stokoe V. Robson (1815), 19 Ves., 385 : see also Hornby v. Matcham^ 
(1848), 16 Sim., 325, where the mortgagee was ordered not only to 
procure fresh attested copies, but to make compensation which was 
to be deducted from the mortgage-debt. See also the notes to 
rule 7, post, 

Finni decree Where Buoh payment is not so made, &c. — As to whether 
when made. , ,1 

notice of such application was necessary to be given under the repealed 

section 87 of the T. P. Act, to the mortgagor, see Tara Pado v. 

Kamini (1901), 29 Cal., 644 ; Chailram v. Daolat (1893), 9 C. P. L,E., 

5 ; but see Venkatta v. Papayya (1897), 8 M. L. J., 205. Cf. Pandu 

v. Juje (1903), 27 Mad., 40 ; Bibi Tasliman v. flanVmr (1904), 32 Cal., 

Notice if 253. Under the present rule it seems it would be necessary to hear 

XlOCOSSArN^t ^ ^ ^ 

the defendant before making a final decree. See Form No. 10, Sch. 1, 
A^p. D., Civil P. Code, post. In England the order absolute is ob- 
tained as of course on motion. W, N. (1883), p. 40 ; Fisher, sec. 205 r 
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see also p. 602, ante. Whether the mortgagor can redeem as of right Mortgagor ««•. 
at any time before an order absolute has bt^en made is a question left Th^UmV'' 
in considerable obscurity by the case-law oii the subject. Seethe 
cases cited in note 2, p. 600, ante. See also Alivieax. Roshun (1905), 

3 C. L. J., 533. Cf. Ladu v. Babaji (1883), 7 Bom., 532. It is, 
however, clear that the mere pendency of an appeal against a 
preliminary decree will not prevent the court which passed such decree 
from making it absolute. Madau v. Ram (1893). 1 C. W. N., 197. 

Time will run from the date of the decree of the first court although 
an appeal is preferred which is afterwards dismissed. See p. 600, ants. 

See also Faijuddi v. Asimuddi (1907), 11 C. W. N., 679. Wlierc in a 
suit for foreclosure a decree had been made with rt^gard to certain 
parcels of the mortgaged property but the .suit with regard to the other 
parcels was dismissed and the mortgagee jtreh'rred an apj)eal against 
the portion of the decree dismissing his claim, it was held that the 
mortgagee could not apply for an order ab.solute with regard to the 
parcels for which only a decree was made without giving up his appeal. 

He was bound to wait till the disposal of the a})j)eal. Sham v. 

Muhammad (1905), 27 All., 501. 

When a new day must be named for payment. See n. 602 """ 

, ^ ’ dato lixfd, 

ante; Fisher, sec. 1803; cf. Welch v. NaiionaK Co, (1887), 

55 L. T., 673 ; Holt v. Bea<fle (1887), 55 L. T., 502 : Allen v, Edwards 
(1873), 42 L. J, Ch., 455. See also Ckeston v. Wells (1803), 2 Ch., 

151 ; cf. Raoji v. Andu (1886), Boin. P. J., 160, where the court 
directed that any money which mi^ht be recovered by the mort- 
gagee under a judgment against the mortgagor personally for rent 
of the mortgaged land should be debited to the mortgagee io 
account, if recovered before the mortgage was foreclosed ; otlu^rwisi* 
the executivin of the judgment should be stayed, unless the mortgagor 
desired to re-open the foreclosure. Negotiating for payment of Aiu^rntiou 

^ , . due lo 

mortgage-debc. Where in a suit of foreclosure, pending exceptions 
to the masters’ report wlii(;h are afterwards disallowed, and after the 
time fixed by the report for the payment of the money, the plaintiff 
negotiates with the defendant with respect to the ])ayment of his 
debt, he cannot apply to have the mortgage foreclosed from the day 
originally given. Grove v. Cooper (1823), 1 L. 3. (o.s.), Ch., 197. 

Where a decree was made on the application of a mortgagee before 
the expiration of the peri(»d allowed by a petition of compromise 
without drawing the attention of the court to its terms, the decree was 
set aside as fraudulent. Baishnab v. Basunta (1908), 13 C. W. N., 300. 

Death of one of several mortgagees. A lioreclosure was decreed, 

1 *1 4 4 txior ©o r 

in default of payment, to three mortgagees, who were entitled on 
a joint account.” Before the day appointed for payment arrived, 
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one of the i^ortgagees died. It was held that the foreclosure could 
not be made absolute, and the court appointed a new day for pay- 
ment to the survivors. Blackburn v. Caine (1856), 22 Beav., 614. Cf. 
Kingsford v. Poile (1861), 8 W. R. (Eng.), 110 ; but see Browell v. 
Pledge (1888), W. N., 166. 

Tima wittiin which application should be made.— In the 

opinion of the Allahabad High Court, an application under section 89 
of the Transfer of Property Act was subject to the limitation 
prescribed by Art. 179 of the Limitation Act, 1877. Parmeshri v. 
Mohon (1898), 20 All., 357 ; cf. AU Ahmad v. Naziran (1902), 
24 All., 542 ; Kedar v. Lalji (1889), 12 All., 61. See also the notes to 
rule 5, p. 958, ^ost. In Madhabmani v. Lambert (1910), 37 Cal., 796 ; 
12 C. L. J., 328, it has been held that Art. 181 of the Limitation Act, 
1908, does not govern an application under 0. 34, r. 3. See however 
Amlook V. Sarat (1911), 38 Cal., 913, in which a different opinion htis 
been expressed by Jenkins, C.J. See .also Datto v. Shankar (1913), 
15 Bom. L. R., 841. 

What is good cause within the meaning of the proviso 

See the judgment of Jessel, M. R., in Campbell v. Holyland (1877), 
7 Ch. D., 166, Fisher, secs. 1958 — 1960. The conditions upon which 
the court will enlarge the time, will be probably the same as in England, 
viz,y payment within a limited time of the sum due for interest and 
costs and carrying on the account of subsequent interest and costs ; 
the defendant being ordered to pay the costs of the application at once. 
DanieU’s Chancery Practice, p. 1406. It must also be shown that the 
security is ample. Nanny v. Ed^vard^s (1827), 4 Russ., 124 ; Eyre v. 
Hanson (1840), 2 Beav,, 478 ; Jones v. Creswiche (1839), 9 Sim., 304 ; 
Booth V, Creswicke (1840), Cr. & Ph,, 361 ; distiiig. Geldard v. Hornby 
(1841), 1 Hare, 251, where the default had been occasioned by the 
act of the mortgagee. But if, for any special reason, the court enlarges 
the time in an action of foreclosure without ordering any immediate 
payment, subsequent interest is computed on the aggregate amount 
of principal, interest and costs. Whalton v. Cradock (1836), 1 Keen, 
267 ; Brewin v. Austin (1838), 2 Keen, 211, Where in a foreclosure- 
action a mortgagee had obtained a foreclosure order nisi^ and subse- 
quently a judgment-creditor in another action who had obtained the 
appointnlent of a receiver by way of equitable execution of the pro- 
perty of the mortgagor, applied to be added as a defendant to the 
foreclosure-action, and that the period for redemption might be ex- 
tended, the court ipaj^e an order adding the applicant as defendant 
but refused to extend the time. In re Parbola (1909), 2 Ch., 437. This 
proviso, however, regarding the power of the court to postpone the 
date of payment does not give the court inherent jurisdiction to stay 
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prooee(|ings ^ere an application was made by a third party who 
sought to establish his right to redeem the mortgaged properties in a 
separate suit. Akshya v. Surja (1902). 6 C. W. N., 654. If, however, 
the time has to be enlarged owing to the heglect of the mortgagee to wher, mort- 
proceed under the decree, the court will refuse to allow him interest noaUctir 
subsequent to the original day named for payment. See the cases 
cited in Belchambers, p. 339. In this connection, it may be noticed 
that where a puisne mortgagee has been foreclosed, subsequent inter- 
est against the mortgagor is computed on the whole sum, including 
prior interest and costs, payable by the foreclosed mortgagee. 

Elton V. CuTties (1881), 19 Ch. D., 49 \ Bickkam v. Cro,s$ (1752), 2 
Ves., S. 471. Appeal. An order granting or refusing nu extension 
of time was appealable under the Code of 1882 (1887), 9 AIL. 502, 
note. Rahima v. Nepal (1892), 14 AIL, 520. See also Nandram 
V. Babaji (1897), 22 Bom., 771 ; Rango v. Bhomshctti (1901), 26 Bom., Appeal from 
121 ; V. 6ropaZ (1903), 28 Born., 102. Now under tlie Code extend time 

1908, Order 43, rule 1 (o), only an order refusing to extend llio time is 
appealable. But there is no appeal from a merely ministerial iu’der, 
where the court does not exercise any judicial discretion. Hulas v. 

Pirthi (1887), 9 AIL, 501. 

If necessary ordering the defendant to put the plaintiff 
in possess! — See p. 593, ante. For the practice in England see, in ^ 

addition to the cases cited in note 4, p. 593, ante. Best v, Ap'plegate 
(1887), 37 Ch. D., 42 ; Thymw v. i^arl (1891), 2 CU., 79. But the 
mortgagee is not precluded from bringing ejectment against the mort- 
gagor after a decree for foreclosure which gives him for the first time 
an absolute title to tlie property. Pugh v. Heath (1882), 7 App. Ciis., 

235. It may be noticed here that a mere decree for possession will 
not operate as foreclosure in favour of the mortgagee ; though the 
account taken by the court cannot be disturbed by the mortgagor. 

Dattatrya v. Aumaji (1886), Bom. P. J., 237. 

On the passing of a decree, Ac., the debt, Ac., shall be Du»charg& of 
deemed to he discharged. — The decree for foreclosure does not 
relate back to the judgment for an account, the security being ^con- 
verted into land only from the date of the order absolute. See pp. 71, 

602, ante; cf. Anwar-uhHaq v. Jwala (1898), 20 AIL, 358j Rabat 
V. Ghasita (1898), 20 AIL, 375. See also p. 619, ante, on the question 
whether the order will operate as a discharge of the costs. The action 
is at an end as soon as the decree becomes absolute. Wills v. Luff 
(1888), 38 Ch. D., 197. » 

Appeal. — In the opinion of the Allahabad High Court an order 
under the repealed section 87 of the Transfer of Property Act was an 
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order in execution of the substantive foreclosure-decree, ^,nd so 
appealable as a decree under sec. 244, read with sec. 2 of the Civil 
Procedure Code (1882). Kedar v. Lalji (1889), 12 All., 61. 

^ 4. (i) In a suit for sale, if the plaintiff succeeds, the 

Court shall pass a decree to the effect mentioned in clauses 
(a), (b) and (c) of rule 2 and also directing that, in default of 
the defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, and that the 
proceeds of the sale (after defraying thereout the expenses 
of the sale) be paid into Court and applied in payment of 
what is declared due to the plaintiff as aforesaid, together 
with subsequent interest and subsequent costs, and that 
the balance (if any) be paid to the defendant or other 
persons entitled to receive the same. 

(£) In a suit for foreclosure, if the plaintiff succeeds 
and the mortgage is not a mortgage by conditional sale, 
the Court may, at the instance of the plaintiff or of any 
person interested either in the mortgage-money or in the 
right of redemption, pass a like decree (in lieu of a decree 
for foreclosure) on such terms as it thinks fit including the 
deposit in Court of a reasonable sum, fixed by the Court, 
to meet the expenses of sale and to secuue the performance 
of the terms. 

This rule corresponds with the repealed section 88 of the Transfer 
of Property Act. 

In a suit for sale, &c. — There can be no decree for sale for non- 
payment of interest when the mortgagee is entitled to the rents and 
profits in lieu of it, if he does not choose to take possession. Mohadaji 
V. Joti (1892), Bom. P. J., 230 ; cf. Bansidhor v. Hadi (1892), 9 A. W. 
N., 177. It was held in one case by the Allahabad High Court that 
a sub-mortgagee is not entitled to bring any suit under this section. 
Ganga v. Chunni (1895), 18 All., 113. In this case, the learned Chief 
Justice Sir John Edge observed, that it was inconceivable to him how 
any subordinate ju4ge could have given the plaintiff a decree for sale 
of property which was'not mortgaged to him ; but see the cases cited 
in note 3, p. 264, ante ; and Zaki v. Deo (1909), 10 C. L. J*, 470; 
disting. Padgaya v. Baji {1895), 20 Bom., 649. Whether e 
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puisne mortgagee can sell without redeeming a prior mort- 
gage. See pp. 623, 624, ante; and cf, Toome v. Hamilton (1831), 

5 L. R. N. S., 189 ; Crofts v, Poe (1834), 1 Jones, 540. See also 
Lawless Y. Mansfield (1841), 4 Ir. Eq., 114! The rule laid down in the 
Qarlier Allahabad cases that where a puisne niortjxa^ee asks for ai sale mort- 
without offering to redeem all prior incumbrancers on the property, f,I?aorfor^sa]t) 
the only way to deal with the suit is to dismiss it, seems t(> have 
been relaxed in later cases. See Kali v. Ahmad (1891), 17 All., 48 ; 
Mahammad v. Ghaffar (1899), 21 All., 272. See also Parmanand v. 

Daulat (1902), 24 All., 549. The Allahabad Court however held that 
there could be no objection to a decree for sale subject to ii 
charge ’’ for maintenance. LaJman v. Mohar (1906), 29 All., 205 ; 

3 A. L. J., 448. It is not necessary that a decree in a mortgage-suit 
should in terms reserve rights admitted l)y all the }>arties and sec. 96 
of the Transfer of Property Act (now o. 34, r. 12) does not militate 
against that view. Srmivasa v. Yamuna (1905). 29 Mad., 84. Sue- 
cession Certificate Act. 8ee the cases cited at pp. 68, 69, ante. «ucoofs»ioti 
It may also be remarked that it has been tiu' ])racti(‘e on the original nocownry! 
side of the Calcutta High Court to treat ordinaiy mortgage-suits 
as suits for liquidated claims ; the claim of the j)laiutiff being in 
substance a claim for a liquidated demand for money. Bvnode v. 

Bussanta (19(X)), 27 Cab, 355[rtl. And a certilicate is certainly not 
necessary, where the money claimed in the act ion was no part of the • 
estate of the deceased at the time of his <leath. Banchordas v. 

Bhagahhan (1893), 18 Bom., 394. Nor wliere the debt is due t«> a 
joint Mitakshara family though the security sUkkI only in the name 
of a deceased member of the family. BubramanKin v. Rnkku (l89l), 

20 Mad., 232, explaining Venlcafa v. Venkagya (1890), 14 Mad., 377. 
Accounts. An account should be taken in the same way as in an 
action for foreclosure ; and if there is an equity in favour of tin* 
mortgagor entitling him to have a general accoimt taken, he is 
bound to set it up, and cannot insist on it in a fresh action. Mahahir 
V. Macnaghten (1889), 16 I. A., 107 ; 16 Cab, 682. 

Form of decree. — See rule 13 of the rules presci ibed by t he. High 
Court of Bengal. Form No. 4, Appendix D, Sch. I of tlie Code of Civil decree. 
Procedure gives a form in a simple case of one mortgage. This liowever 
must be modified according to the circumstances of each case. Forms 
No. 7, 8, 9 provide for cases where there arc more than one mortgage 
or a sub-mortgage. A combined decree under sections 88 and 90 of 
the Transfer of Property xict was held to be cout»ai y to the procedure 

• [a] Messrs. Philips and Trevelyan sions are erroneous. Hindu Wil]«, 
are of opinion that the Caloutta deci- pp. 342,343. 
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prescribed by that Act. Chandi v. AnUrika (1904), 31 Cal., 792. For 
form of judgment in debenture-holder’s action, see Rice v. Noakea A 
Co, (1899), W. N., 229. In a suit brought by the puisne mortgagee 
decree in case to which the prior mortgagee who has also become the owner of the 

mOTtgngis. equity of redemption is made a party, the decree must direct the re- 

demption by the second mortgagee and then for sale, if the prior 
mortgagee as owner of the equity of redemption does not redeem the 
second mortgage. V enkataramana v. Oompertz (1908), 31 Mad., 425 ; 
18 M. L. J., 298. Where the decree made no provision for redemp- 
tion by a puisne mortgagee, but only mentioned the mortgagors, and 
the property was sold in execution and purchased by the decreeholder 
mortgagee, the puisne mortgagee was allowed a period for redemption 
in a suit on his own mortgage. Mahabir v. Prabhu (1908), 9 C. L. 
J., 78. Where the terms of a decree are ambiguous, it should be so 
construed as to make it accord with law rather than to make the 

decree conflict with it. Bakar v. Udit (1899), 21 All., 361. See also 

Maharaja of Bharatpur v. Rani Kanno (1900), 28 I. A., 35 ; 23 All., 
181 ; 5 C. W. N., 137. Where the High Court by its decree directed 
a district court to take an account of the amount due to a decreeholder 
under a mortgage, which court took the account accordingly and passed 
an order declaring the amount so due under section 88 of the Transfer 
of Property Act, it was held that the order was one falling under section 
244(c) of the Civil Procedure Code of 1882. Aryan Bank v. Kamnia 
(1902), 26 Mad., 237. Computation of interest. See p. 507, ante ; 
See also Balwant v. Amolak (1905), 28 All., 223, and the cases under 
0. 34, r. 2, p. 939, ante ; and the remarks on the case of Maharajah of 
Bhartpur v. Rani Kanno, supra, in 11 M. L. J., p. 111. The language 
of their Lordships of the Privy Council can, however, hardly be said 
to be ambiguous ; as they clearly approve of the received practice both 
in Calcutta and in Madras and their concurrence with the ultimate 
decision of the Allahabad High Court can only mean agreement with 
that judgment in so far as it overruled the decision in Ainolak Ram^s 
case ; and it was certainly not necessary for the Judicial Committee 
to decide at what rate subsequent interest should be allowed. It is 
also permissible to point out that apart from authority there is no- 
reason whatever for niaking any distinction between a mortgage- 
decree which has become absolute and an ordinary decree for money. 
In both cases, the rights of the parties under the contract become 
merged in the judgment, and there is no more reason for giving in- 
terest at the contractual rate in the one case than there is in the other. 
Commercial Bank of fn^ia v. Atendrudayya (1900), 23 Mad., 637 ; but 
see Manoo v. Durga (1901), 6 C. W. N., 653 ; cf. Krishnaetoamy v. 6Wm‘- 
vasa (1900), 11 M. L. J., 7. ^e question, however, has now been set at 


Computation 
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rest ; see Sunder v. Sham (1906), 34, 1. A. 9 ; 34 Cal., 160, a% Bameswar 
V. Sham (1901), 29 Cal., 43 ; Brqjo v. Tara (1905), 3 C. L. J., 188. 
CtolnpouDd interest. In England a dist^ction has been taken between 
a case of foreclosure and a decree for sale and payment of incum* 
brances according to their priority. In the latter case, if there is no 
surplus, subsequent interest will be calculated only on the principal ; 
and a similar rule is observed where a mortgagee asks i<ir .payment in 
an administration-suit in which the mortgaged estate has been sold. 

Watton V. Cradoch (1835), 1 Keen, 267 ; Btemn v. Austin (1838), 2 
Keen, 211 ; cf. Harris v. Harris (1769), 3 Atk., 722. 

Directing^ that in deflault of the defendant paying, 4to. — A mutt 

decree under this rule is substantially a decree nisi and cannot be ^|^JJ*** 
enforced till it is made absolute under the next rule. See Sam 
Lai V. Narain (1890), 12 All., 639 ; but see Phuhhand v. Nursingh 
(1899), 28 Cal., 73 ; disting. Siva Persad v. Nundo (1890), 18 Cal., 139 ; 
Subrahmanyant v. Narayana (1899), 9 M. L. J., 349 ; Baldeo v. Ahhiman 
(1895), 12 C’. P. L. R., 103. And it makes no difference that the decree 
is a consent-deciee or is founded on an award of arbitrators appointed 
by the parties. Bhagawan v. Oanu (1899), 23 Bom., 644 ; Tara Prasad 
V. Bhdbodeh (1895), 22 Cal., 931. But where the judgment-debtor was 
aware of the intended sale but did not object in time, the court refused 
to set a-ide the sale specially as there was no allegation of damage. 

Rayilu v. Narayana (1899), 10 M. L. J., 206. 

The proceeds of the salei dec., be paid into Court. — Where 
the purchase-money was invested at the instance of the mortgagee in 
consols without objection on the part of the personal representative 
of the mortgagor ; but when again converted into money was 
insufficient to satisfy the plaintiff’s claim (owing to a fall in the 
price of stock), it was held, the plaintiff was entitled to come in and 
prove for the deficiency in a suit to administer the mortgagor’s estate. 

Tompsett v. Wickens (1855), 3 Sm. & Giff., 171. Tha balance, if 

any, be paid to the defendant or other persons, dec. See p. 605, 

ante. See also Jackson v. Curtis (1820), 2 Mall., 466. In Ireland it pupotal of 

is the established practice to allow puisne mortgagees to prove in •ala-procoedo. 

respect of their securities, so that they may come upon the residue 

after payment of the plaintiff. Davis v. Rowan (1842), 3 Dr. A War., 

478. Disting. Ellis v. MoUoy (1829), 1 Moll., 536. For form of 
judgment where a sale is directed at the request of incumbrancers 
in England, see Seton, pp. 1912, 1913. Seq Bingham ▼. King 
(1867), 14 W. R. (Eng.), 414. Wlioro preoeods of dUterant pro- 
perttos in mor^gaya shonld ba diatlnffniahad« A sale of mort- 
gaged property, consisting of freehold and leasehold yrranses* and 

Ot ijyi * 61 
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a policy of life-insurance, was ordered in a foreclosure-suit, at the 
request of the mortgagee. The mortgagors were bankrupt, and the 
suit was against their assignees and against incumbrancers subsequent 
to the plaintiff. The decree directed accounts of what was due to the 
several incumbrancers, and directed the proceeds of the different 
2 >roperties to be distinguished. Cator v. Reeves (1852), 16 Jur., 1004. 
^ ***** foracloaura If tha plaintiff auooaada, te.— 
sftion. Of. sec. 25 (2), Conveyancing Act, 1881. But the words “ notwith- 
standing that the mortgagee or any person so interested does not appear 
• in the action, and without allowing any time for redemption or for 
payment of any mortgage-money ** have not been reproduced in this 
rule. It may however be noticed that it is not the practice in 
England to order a sale upon the application of the mortgagee without 
allowing a certain time for redemption. And the court will not order 
an immediate sale unless under special circumstances. Green v. Biggs 
(1886), 52 L. T. N. S., 680 ; Wade v. Wilson (1882), 22 Ch. D., 235 ; 
Green v. Biggs (1855), W. N., p. 128 ; Jones v. Harris (1887), W. N., 
p. 10. It seems that a sale may be ordered on the application for final 
foreclosure. Weston v. Davidson (1882), W. N., 28. See p. 604, ante. 
And in one case a sale was directed after a decree for foreclosure but 
before it was drawn up. Woodford v. Brooking (1874), L. E., 17 Eq., 
426. But the court must be in a position to complete the sale by 
delivering possession and handing over the title-deeds to the pur- 
Kotlo# to chaser. . Nor will the court exercise the discretion when the mortgagor 
has had no notice of the intention to apply for a sale. SdUth-Western 

noovWAry# ^ 

District Bank v. Turner (1884), 31 W. R. (Eng.), 113. Cf. Hears v. 
Ees^l853), 10 Hare, li ; Siffkin v. Davis (1854), Kay, XXI ; Smith 
V. Robinson (1853), 1 Sm. & G., 140 ; Neivman v. Selfe (1864), 33 
Beav., 622; Green v. Biggs (1885), 62 L. T. N. S., 680. The court 
will also refuse to order a sale at the request of second mortgagees 
and mortgagors, where the value of the estate is insufficient to 
cover what was due on the first mortgage. Merchant Banking Co. 
V. London^ <6c., Bank (1886), 55 L. J. Ch., 479. Where defendant 
mortgagor did not appear, and the second mortgagee made default 
in pleading, a sale of only so much of the property as should be neces- 
sary to satisfy what was due on plaintiff’s mortgage, was directed. 
t Wade V. Wilson (1882), 22 Ch. D., 236 ; and see York Union Banking 

Co. V. Artl^ (1879), 11 Ch. D., 205. OOBduet modt Of Mto. 
The condact of the sale nuiy properly be givtan to person Jiutst in- 
terested in obtaining i^he larg^ posfuble ptioe for the property, 
flows V. (1886), 32 Clu D., 220 ; (1869),^ 

L. J. Ch., 40. But there is no general rule that of 

sale ehould be given to a_ subsequent inoumbranoer qr owier qf 
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tUe equity of redemption. Christy v. F«m Tromp (1886), W. N., 111. 

S«01Uitr for costs. See lFe«<o» v. Davidson (1882). W. N.^ 28; 

Davies v. Wright (1886), 32 Ch. D., 220 ; distinguishing WotAey v. 

Colman (1882), 21 Ch. D., 169. See also Whitbread v. Roberts (1^9), 

38 L. J. Ch., 31 ; Manehesler, <fec., Bk. v. Serowcroft (1871), 27 Si>l. 

Journ., 517. 

5. {1) Where on or before the day fixed the defendant Final d«ur^ 
pays into Court the amount declared due as aforesaid, ^ 
together with such subsequent costs as are mentioned in 
rule 10, the Court shall pass a decree — 

(а) ordering the plaintiff to deliver up the docu- 

ments which under the terms of the prelimin- 
ary decree he is bound to deliver up, 
and, if so required, 

(б) ordering him to retransfer the mortgaged pro- 

perty as directed in the said decree, 
and also, if necessary,- 

(c) ordering him to put the defendant in possession 
of the property. 

[ J) Where such payment is not so made, the Court 
shall, on application made in that behalf by the plaintiff, 
pass a decree that the mortgaged property, or a sufficient 
part thereof, be sold, and that the proceeds of the sale be 
dealt with as is mentioned in rule 4. 

This rule generally agrees with the repealed section 89 of the 
Transfer of Property Act. Under this rule the defendant cannot apply 
for a final decree for sale and the provision about }>ayn)ent tt> the 
j)laintiff has been omitted. The last clau.He of sec. 89 has alsf> been 
omitted. When the defendant makes the payment required, a decree, 
for redemption will be made as of course. The rule only provides • 
for a case where there is a single mortgage and the proceedings are 
between the mortgagee and the mortgagor only. 

WliEM on or boforo tho day flaaod. — Neither the provisions CouMt d«- 
of rale 4, nor of rule 5 apply to the case of a mortg^ge'decree by consent SSUT* ^ 
by which the decretal amount is pa 3 rsble by instalments. Abir v. 

Jahar (1907), 6 C. L. J., 95 ; Beehu v. Bieharam (1909), 10 C. L. J., 

91 ; Biswanath v. Bhagwandin (1911), 14 C. L. J., 648k 
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The amount dsolarcd dtM M aforesaid, dw. — It was held 


Prooedare 


under the repealed section that if future interest had been allowed 
under sec. 88 of the Transfer of Property Act, it was not necessary 
that specific mention of it should be contained in the order absolute 
for sale. Rajcoomar v. Bisheshar (1894), 16 AIL, 270. On the other 
hand, .a final decree for sale cannot add to the liability of the 
judgment-debtor except with regard to any additional costs under 
ride 10. Kashi v. Shea (1896), 19 All., 186 ; though if it does so 
erroneously, it will become final and conclusive, unless it is set aside 
in the usual way either on appeal or review of judgment. Prihhu v. 
Rupsing (1898), 20 All., 397. 

The court shall, dkc., pass a decree, Abc. — It was held in a 
suit for sale instituted under the Transfer of Property Act by a first 
mortgagee against the mortgagor and a second mortgagee who was 
made a party defendant under the provisions of section 85 of the Act, 
that the mortgagor could not be called upon to redeem not merely the 
first mortgage but also the second mortgage. The liability to have the 
property sold only arises upon failure to pay to the plaintiff mortgagee 
the amount found due to him. Mackintosh v. Watkins (1904), 1 C. 
L. J., 31. The pendency of an appeal against a decree nisi is in itself 
no ground for refusing to make an order absolute, and the court has 
no power, of its own motion to extend the time fixed for payment. 
Earn Oolani v. Barsati (1902), 10 C. W. N., 910. It was held in Alla- 
habad that an order absolute for sale need not necessarily be made 
by the court which passed the decree nisi. Oudh Behari v. Nageshar 
(1890), 13 All., 278. It is clear that the property cannot be sold before 
the time fixed by the court under rule 4. Hardayal v. ChadamUa 
(1884), 7 AIL, 194. On an application being made under the repealed 
section 89, it was held that the court could not make an order for ^ 
taking an account in order to ascertain whether the decree had been 
satisfied, if it appeared that the mortgagee was in possession of the 
mortgaged property from the date of the preliminary decree which waa 
passed on compromise. Appa v. Krishna (1901), 25 Mad., 537. Cf. 
Nistarini v. Kazim (1910), 12 C. L. J., 65. The function of the court 
court in draw- in drawing up a decree absolute was held to be more or less min i s - 
^np final fi^rial, and so where the decree nisi made no provision for pa}rment of 
interest subsequent to the day fixed for payment it was not open to 
the court to allow any such interest in making the decree absolute 
under section 89 of the Ttanifer of Pmperty Act. Mclia v. 

Bamani (1908), 13 ^ conditional decree lor »b 

was made in fairoiw of two joint decreeliolders under sec* 8^ ‘ 

l^nsfer of nropertjr Act, jieirs of one of the decr«^^4^^ ^ 
Ms death were heldeMallil 'io for a deo^e Mr s^ ^d«r tf# 


Ucoree. 
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rule^ repeal of sec. 89 of the Act, in favour of themselves 

ana tme other decreeholder, although the latter did not join in such 
application. The right to do so was inherent in the decree obtained 
under sec. 88 of the Transfer of Property Act and was not affected 
by the subsequent repeal of sec. 89. Oanga v. Banwan (1911), 34 AU., 

72 ; 8 A. L. J., 1229. (Jf. Tamman v. Lachhim (1904), 26 All., 318. It mortgagor 
was held that it was not necessary to give any notice of an application ®*^**’^* 
under the repealed section 89 to the mortgagor before an order 
absolute for sale. Krishna v. Muthusami (1901), 25 Mad., 606 ; 

Mahomed v. Thomas (1906), 4 C. L. J., 317. CJf. Ram Jos v. Sheo 
(1906), 28 AIL, 193. The validity of an order directing a sale 
of the mortgaged premises cannot be questioned by the mortgagor on 
the ground that such property is inalienable by law. Madho v. 

Katwari (1887), 10 AIL, 130. Nor can a sale be resisted by the 
legal representative of the mortgagor on the ground that the 
mortgaged property belongs to himself. See p. 696, anie^ For the 
meaning of a part of the mortgaged property, see the notes to sec. 69, 
suj)ra. See p. 605, ante. Where an order absolute for sale was 
made with regard to a part of the property, another application 
might be made as to the rest if upon a sale, the proceeds proved in- 
sufficient to pay off the decree. Balkrishanji v. Miller (1902), 25 AIL, 

^212 ; cf. Sat Narain v. Radka (1903), 25 AIL, 264. The court has no 
discretion to enlarge the time for payment. Ta?ii Ram v. Oajanan 
(1899), 24 Bom., 300. It may be here noticed that in England, no 
further orders are necessary except in actions of foreclosure. Seton, 
p. 1911. But it would seem that an immediate sale will not be ordered 
except upon consent. Bethan v. MitcheU (1843), 5 Ir. Eq., 218. One One of two 
of two joint holders of a decree under sec. 88 of the Transfer of Property ioidonToIn^ 
Act was held to be not entitled to certify satisfaction of the whole 
decree so as to bind the other, who was entitled to obtain an order 
absolute for sale in respect of his own share of the mortgage-debt. 

Tamman v. Lachhmin (1904), 26 AIL, 318. As to the right of a puisne 
mortgagee to apply for an order under the repealed sec. 89 of the 
Transfer of Property Act after payment of the amount found due to 
the prior mortgagee on his suit in which the puisne mortgagee was 
made a party, see Jamna v. Misri (1904), 26 AIL, 504. As to whether 
the court could take into consideration any payment by the mort- 
:gagor to the mortgagee or any adjustment of the deoiee after the 
preliminary decree on an application being made under sec. 89, haying 
regard to sec. 258 of the Civil Procedme Codf qf 1882, see Pramaiha 
v. Khetra (1902), 29 CaL, 651 ; Hatem v. Abdtd (1903), 8 C. W. N., 

102 ; Haiim v. Bam (1908), 30 AIL, 248 : Cf. Haruh v. JogiOanihu 
<1906), 7 C. L. J., 681 ; 12 C. W. N., 282 ; Nutarini v. Kasim (1910)^ 
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12 C. L. J.,' 65 ; Hiranmoy v. Musa (1910), 16 C. L. J., 169. Th» 
effect of the change has been that the provisions of the present Code 
of CSvil Procedure apply to suits on naoitgages and to the ezecntion 
of mortgage-decrees generally except where any special exception has 
been made. Cf. Sarat v. Nahajuiet (1910), 37 Cal. 907. 

LfanitstioD. Xilmitatloo. — An application for an order absolute under the- 

repealed section 89 of the Transfer of Property Act was held not to be 
governed by any article of the Limitation Act. Ajudhia v. Baldeo- 
(1894), 21 Cal., 818 ; Tiluck v. Parsotein (1896), 22 Cal., 924 ; Tara 
Prosad v. Bhobodeb (1896), 22 Cal., 931 ; Akikunnissa v. Roop Lai 
(1897), 25 Cal., 133 ; Pramatha v. Khetra (1902), 29 Cal., 661 ; Bechtt 
V. Bicharam (1909), 10 C. L. J., 91. Bakatram v. Karpetji (1903), 
6 Bom. L. R., 640 ; Ranbir v. Drigpal (1893), 16 All., 23 ; Malidbir 
V. Sital (1897), 19 All., 620 ; Dina Nath v. Isuar (1899), 3 Cal. W. N.,. 
cccxxii ; see also Manekbai v. Manekji (1880), 7 Bom., 213 ; but 
see Ckunni v. Harnam (1898), 20 All., 302 ; Oudh Behari v. Nageshar 
(1890), 13 All., 278 ; Bhagawan v. Gattu (1899), 23 Bom., 644; Baldeo 
V. Ibu (1908), 27 All., 625 ; Ali v. Nazlran (1902), 24 All., 542 ; 
Ramayyad v. Kadir (1907), 31 Mad., 68 ; Hakim v. Ram (1908),. 

30 All., 248; Appiah v. Rami (1906), 16 M. L. J., 603. See also 
p. 948, ante, as to whether Alt. 181 of the Limitation Act is applicable. 

The omission of the words “ and thereupon the defendant’s right 
to redeem, &c. ’ ’ which occurred in the repealed section 89, Transfer 
of Property Act, makes it clear that the mortgagor is not precluded, 
from redeeming his estate at any time before it has been actualJj’ 
sold. See Behari v. Ganpat (1887), 10 All., 1 ; Raja Ram v. Chunni 
(1897), 19 All., 205 ; Harjas v. Rameshar (1898), 20 All., 354 ;: 
Pretn Chand v. Purnima (1888), 16 Cal.- 646 ; Bibijan v. Sachi (1904), 

31 Cal., 863 ; Misri v. Mitthu (1906), 28 All., 28 ; Adipuranam v.. 
Oopalasami (1907), 31 Mad., 364; disting. Khetter v. Faizuddin 
(1897), 24 Cal., 682. 

Appeal. — An appeal from an order refusing an application by the 
mortgagee under the repealed section 89 of the Transfer of Property 
Act was held to be an appeal from a decree within the meaning of 
see. 2 of the Code of Civil Procedure. Srikdnta v. Yessuddin (1897),. 

i 1 C. W. N., ccix. But there was a divergence of opinion as to 

whether a question arising as to the order absolute for sale was one 
relating to the execution of the decree withia tiie meaning of sec. 
244 of Code of CivilJ^pooedare. Akiktmnieta v, Rodp Lai (1^)*. 
25 Cal., 133 ; foUowing 4;Wiia V. Boldeo (1894), 21 m, 8l»^m 
Tiluck V. Parcetein (lS96)y^ (iah, ; Tara v: 

22 Cal., 931 (934) j RanUr,’^>' Vr^pdl (1893), 16 
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itota Kedaf v. Lalji (1890), 12 AIL, 61 ; Oudh Behari v. N^gtfihar 
(1891), 13 AIL, 278. Now a decree for sale is passed under this rule. 

SuccesBlon Oertifloate Act. — Section 4 is not a bar to further 
proceedings at the instance of the representative of the mortgagee, 
upon the death of the latter during the pendency of the execution- 
proceedings. Muhammad Yusafr. Ahdur Rahim (1899), 26 CaL, 839 ; 

4 C. W, N., 558 ; Namhand v. Yenaivn (190-4), 28 Bom., 630. 

Jurisdiotion to sell. — A court has no jurisdiction to sell pro- Juritaiotiou 
perty over which it had no territorial jurisdiction at the time it made 
the order for sale. Premchand \\ Mokhoda (1890), 17 CaL, 699. But * ***^**^ ^ 
where the property is only in part within the jurisdiction of another 
court, the jurisdiction of the court in which the suit was instituted 
to sell the whole property is not ousted. Maseyk v. Steel ct Co. (1887), 

14 CaL, 661 ; Goptj v. Doybaki (1895), 19 CaL, 13 ; Tmroi/n v. Shih 
(1894), 21 CaL, 639 ; cf. Jugernath v. Dip Rani (1895), 22 CaL, 871, 
decided under Act XII of 1887 ; see also Bachu v. Golah (1899), 27 
CaL, 272 ; Dakina v. Bilash (1891), 18 CaL, 526. 

Conduct of sale. — ^The court will not ordinarily direct a sale by Conduct of 
the receiver pending an administration-suit. Netai v. Ashulosh 
(1901), 5 C. W. N., 408. 

It v’ould appear that the court has in the exercise of its discretion OrtUr of mIo. 
the power to direct in wdiat order the several items of the mortgaged 
properties should be sold. Mahomed v. Saudagar (1910), 15 C. W. 

N., 80 ; Krishna v. Muthukumara Sawmiya (1905), 29 Mad., 217 : 

Kommineri v. Mangala (1907), 31 Mad., 419 ;Sttbraya v. Ganpa (1911), 

35 Bom., 395 ; cf. Ram v. Mohesh (1882), 9 CaL, 406 ; but see Krishna 
V. Bhairab (1905), 32 CaL, 1077 ; 9 C. W. N., 868 ; Mohimt v. Satiar 
(1906), 11 C. W. N., XXVII ; Amir v. Bukshi (1906), 34 CaL, 13 ; 

4 C. L. J., 573 ; in which it was also held that if any question of 
contribution arises on account of the mortgagee himself having 
purchased some of the mortgaged properties, it must be tried in a 
separate suit and not in execution-proceedings. 

What pasaea under a aale in an imperfectly oonetltuted in un 
guit —See pp. 620—624, ante ; see also Narbharam v. Mithia (1893),JS£iittttld 
Bom. P. J., 59 ; Sheo Pershad v. Tiluk (UK)! ), 5 C. W. N., 232 ; Dhondhai w**- 
■y^ ^yXe^wbOoddeen (1874), 24 W. R., 359 ^ Sukui v. (1879), 

2 All., 142 ; Muhammad v. Abdulla (1900), 24 Mad., 171 ; 10 M. L. J., 

347 ; KudraluUah v. Kubra (1900), 23 All., 25 ; llAopr v. Barham (1899), 

4 C. W. N., 297. In Ireland where a sale giv^s^e purchaser the same 
title a foreclosure does in England, an absent party can only 
redeem the purchaser. Ormslsy v . Thorpa (1808), 2 Moll., 503 } cf. 

Anundoo v. Dhonettdro (1871), 14 M. I. 101, 109. But this rule 
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has not been generally followed here. Thus in a Calcutta case, 
it was held that where a minor is not properly represented, he is not 
bound to redeem the purchaser, but may bring ejectment. Bankey 
OostithoriMd (1899), 3 C. W. iSf., cccxl. Price of redemption. See 

Misi. pp* 626— ^27, Uneutliorieed Sales. Where after a decree for 

sale, an order was j>a8sed with the consent of the mortgagee that a 
certain parcel of land in the hands of one of the judgment-debtors 
should be sold last, it was held that the order was binding upon the 
assignee of the decree and that a sale in contravention of the terms 
of the order was invalid, and should be set aside. Suhharaya v. Sri- 
rmasa (1900), 10 M. L. J., 211. Where the decree directed the sale 
of the property in the plaint mentioned, which however included certain 
property not comprised in the mortgage-deed, it was held that the 
order absolute, which was at variance with the terms of the preliminary 
decree, did not preclude the defendant from recovering the property 
which was not included in the security, notwithstanding the provisions 
of secs. 13 and 244 of the Code of Civil Procedure, 1882. Bam v. 
Kondo (1900), 22 All., 442. But where the sale is in conformity with 
the decree, the purchaser is not bound to look behind it. Kamiulla 
V. Chandar (1900), 22 AIL, 377 ; where the equity of redemption had 
been sold under a decree obtained by a second mortgagee which is 
not allowed in Allahabad. Cf. Kudrat v. Kubra (1900), 23 AIL, 26 ; 
disting. Mehrbano v. Nadir (1900), 22 AIL, 212. Property in poB* 
seeeion of Receiver. Property though in the hands of a receiver may 
be sold without the leave of the court. Jogendra v. Debendra (1898), 
26 Cal., 127 ; 3 C. W. N., 90 ; disting. Hem v. Prankristo (1876), 1 CaL, 
403. When estate may be resold. See p. 693, ante ; cf . Chooramun 

V. Mahomed (1882), 9 I. A., 21 ; Turvil, Ex parte (1833), 3 Deac. & C., 
346. Disting. Raghunath v. Balaji (1888), 13 Boin., 45. 

Bightm of purohasers. — The sale will carry with it, if it pur- 
ports to be of all the interests of the mortgagor any enlargement of 
them which may have taken place since the order for sale ; Vmes v. 
Zahur (1889), 17 I. A., 201 ; 18 CaL, 164 ; cf. Ajijuddin v. Budan 
(1896), 18 Mad., 492 ; Bh^imni v. Mathura (1912), 40 CaL, 89 ; 16 C. 
L. J., 606 ; 16 C. W. N., 986. It should be noticed that the title of a 
purchaser not a party to the suit cannot be affected by the subsequent 
reversal of the decree ; Mukhoda v. Oopal (1899), 26 CaL, 734 ; 3 C. 

W. N., 766. It should also be stated here that according to the 
Calcutta Court a sale under a decree, on a mortgage could not 
be set aside under se^SlO A of the Ciode irf Civil Procedure, 

Kedar v. KaU (1898), tSal., 703 ; but see Tirumal v. Ba0agdiiri 
(1398), 22 Mad., 2M ; J&gfa v. Chunni (1897), 19 All.y 2QS. ft is 
hardly necessary to repeat t|^ will be ezltitl^ ipder 


Rishts ac- 
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his purchase not only to the property as it originally stood, but also 
to everything which has since become a part of the mortgaged 
pr^nises. Jones, sec. 1657. Crops actually growing on the land will Crowing crop# 
also pass to the purchaser, and certainly where they have been raised 
by a mortgagee in possession at whose instance the land was sold 
without any express reservation. Ramalitiga v. Samiapa (1889), 

13 Mad., 16 ; cf. Land Mortgage^ India v. Vishnu (1878), 2 Bom., 

670. But the purchaser cannot claim any crops which have been 
severed in due course before his title accrues. Jones, sec. 1658, 

In England a mortgagee is entitled to the growing crops and rents 
from the date of order for sale. Exp, Bignold (1833), 2 Dea., Sc B., 

398 ; cf. Exp. Barnes (1838), 3 Dea., 223. He will, however, be entitled lllj v t to rnntii. 
to recover all rents which fall due after his title has been perfected, 
though the tenants may have paid them in advance to the mortgagor, 

De NichoUs v. Saunders (1870), L. R., 5 C. P., 589 ; Cook v. Guerra (1872), 

L. E., 7 C. P., 132 ; see also Jones, sec. 1659. The purchaser can claim 
delivery of the title-deeds on payment of the purchase-money into 
•court and before its distribution. Fotvler v. Scott (1867), 25 L. T., 784. 

And the plaintiff should not be allowed to draw out the purchase- 
money until he has delivered the deed executed by all necessary 
parties, or in their default by the proper officer of the court to the 
purchaser. See Farrell v. /wm (1806), 2 Moll., 511. An incum- 
brancer paid off by the proceeds of the sale under a decree is bound 
to join, if required, in the conveyance, but he is not obliged to assign 
his security to the purchaser. Anon (i808), 3 Moll., 505. 

6. When the net proceeds of any such sale are found 
to be insufficient to pay the amount due to the plaintifE 
if the balance is legally recoverable from the defendant 
otherwise than out of the property sold, the Court may 
pass a decree for such amount. 

This rule corresponds with the repealed sec. 90 of the Transfer of 
Property Act. For form of decree under this rule, see Form No. 11, 

Appdz. D., post. 

When the net proceeds of any such sale, fto. -It was held 
in Allahabad that in order to make the remedy provided by the repealed *h«r. mad., 
sec. 90 available, it was necessary that the mortgaged property 
should have been sold under sec. 89 by the persra applying for a further 
decree. Badri v. Imt/at (1900), 22 AIL, 4m ; KanUa v. Saiyed (1909)^ 

31 AH., 373 ; 6 A. L. J., 451. See also Ram Ranjan v. Indra (1903), 

33 CaL, 891; LcMi v. Kirt&as (1913), 18 C. L. J., 133; Bvrfa ▼. 
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Pramada (1913), 17 C. W. N., 1039* But this literal construction 
was not adopted in Matsulla v. Jan iifamted (1900), 28 Cal., 12; 
4 C. W. N., 735 ; dissenting^ from Goluh v. Bam (1899), 4 C. W. 
N., 268 ; but on a point which does not affect the true construc- 
tion of the; section. When, however, the decree was for sale of a 
portion of the mortgaged property an application might be made 
for a personal decree if the net proceeds of the sale of such portion 
were insufficient. 8%eo v. Behtri (1902), 25 AIL, 79 ; Ohafur v* 

‘ Muhammad (1905), 28 AIL, 19 ; 2 A. L. J., 413. In the opinion of the 
Allahabad High Court a mortgagee is entitled to abandon his claim 
against any portion of the mortgaged property and apply for a 
personal decree for any balance due after giving credit for the 
amount realized by the sale of the property actually sold. Pirhhu v. 
Amir (1907), 29 AIL, 369 ; cf. Kedar v. Chandu (1903), 26 AIL, 25 ; 
disting. Pirhhu v. Baldeo (1906), 29 AIL, 260. See also Gajadhar v. 
Alliance Bank (1906), 28 AIL, 660 ; Shiam v. Ganesh (1906), 28 AIL, 
674. But it has been held in Calcutta that the mortgagee cannot by 
releasing a portion of the mortgaged property impose a personal 
liability on the mortgagor to which otherwise he would not be 
subject. Ram Ranjan v. Indra (1906), 33 CaL, 890; IOC. W. N., 
862. As to whether notice should be given to the defendant before 
making a decree, see Ahdul v. Satya (1908), 35 CaL, 767 ; 12 C. W. N., 
146. 

The emount due to the plaintiff, — It was suggested that the 
repealed section would not include costs payable to the mortgagee. 
And the language of the section perhaps lent some colour to the criti- 
cism. Maepherson, 699. But the practice has certainly been to treat 
costs as part of the amount due on the mortgage. See p. 619, ante^ 
The order for costs is a part of the mortgage-decree and the decree- 
holder must proceed against the mortgaged properties in the first 
instahee before he can execute the decree against the mortgagor per- 
sonally. Katmilam^na v. Ko^nandur (1907), 30 Mad., 464 ; Rajkumar 
v. Shed (1908), 36 CaL, 431 ; 12 C. W. N., 364 ; 8 C. L. J., 162 ; cf. 
Kushal v. Shrinivas (1886), 2 C. P. L. R., 94 ; Mukundlal v. Mangah 
jeet (1897), 12 C, P. L. R., 78, 81. The amount due will also include 
costs subsequently incurred by the mortgagee. See rule 10, past. 
A puisne mortgagee paying off prior incumbrances is entitled to a 
decree under this rule for the deficit due upon the prior incum- 
brances as well as in respect of the deficit upon his own moi^gage. 
Ali Jan v. Mariam 26 All., 93. 

Xf tbB Is decree can be 

under this rule where the mortgagor is under no personal fiuWUt^ 
Compare Bumeedhur v. S^aai 16 CaL, 540V w^t^ 
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y. Imyatul-lah (1892). U All., 513. But the mere fact that there 
is no express personal covenant to pay is no bar to the mortgagee 
obtaining a personal decree. Parbati y. Gobinda (1906), 4 C. L. J., 

246 ; Earn v. Surajiko (1908), 13 C. W* N., 138 ; 9 C. L. J., 5 ; Jangi No decrto c«o 
V. Chandar (1908), 30 All., 388 ; 5 A. L. J., 670. But no »ueh decree JJJalSt^palino 
can be made against a purchaser of the mortgaged property even 
where he retains a part of the purchase- money undertaking to pay 
the amount to the mortgagee. Jmmm v. Ramautar (1911), 39 L A.. 

7 ; 34 All., 63 ; affmg., 31 All., 352 ; Tara v. Brojo (1912), 17 C. L, J., 

120 ; 17 C. W. N. 457 ; nor against a puisne mortgagee ; Mata v. tiri 
(1904), 26 AIL, 507 ; Dalip v. Cluiit (1912), 16 C. L. J., 394. Where 
a prior mortgagee in his suit prayed for an order for costs against 
a puisne mortgagee personally, but the decree under sec. 88 of the 
Transfer of Property Act did not contain such an order, the prior 
mortgagee was held not to be entitled to a decree under sec. 90 for 
the amount of the costs. Ram v. Sil (1901), 23 AIL, 439. As to 
the liability of a Mitakshara sou to pay under a decree made under 
the repealed sec. 90, see Rahi v. Pamvali (1910), 11 C. L. J., 362. 

Whether the balance is legally recoverable or not is to bo decided 
by the court upon evidence although the creditor had not asserted 
and proved the right in question in the .suit, the right to a personal 
decree being given under certain circum.stances. Rama v. Sakharam whtre rf«(bt 
(1909), 11 Bom. L. B., 1127. Where the right to enforce such . 

liability has been extinguished by the operation of the Statute of 
Limitations, regard being had to the time of the institution of tlu‘ 
suit, and not to that of making an application under this rule, a 
decree cannot be made under it. Malta v. NachiapiHi (1895), 5 
M. L. J., 294 ; Musaheb v. Inayatulhh (1892), supra ; Hamuluddin v, 

Kedar (ISdS), 20 AIL, 386.; GuUimv^ MahamadulU (1910), 34 Bom., 

oL BagcsJiri Muhammad (1893), 15 All., 331. Sec also the 
remarks in 6 M. L. J., 485. 

When the Statute begins to run. — Where in an usufructiiar\' When time 
Uiortgage, it was covenanted that if the mortgagee was not given *^**^^“* 
possession, he should have a right to obtain tlie sale of tlie 
mortgaged property, the mortgage-debt meanwhile being payable on 
a certain specified date, it was held, the mortgaged property having 
proved insufl&cient to satisfy the debt, that limitation began to run 
from the breach of the covenant to pay on the due date and not from 
the breach of the covenant to put the mortgagee in possession. Sheo 
Charan v. Lalji (1896), 18 AIL, 371. In ajpother case, where the 
borrower authorized the pledgee to sell the pledged property under- 4, 
taking to pay any difference between the proceeds and the amount 
of the loan, it was held that the cause of action in respect of the whole 
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of the debt accrued, not when the securities were sold and the amount 
of the deficiency ascertained but when the debt became repayable. 
In such cases, the promise to pay the deficiency does not create a new 
obligation to pay ; but the old obligation is merely transferred to a 
reduced sum. In re McHenry (1894), 3 Oh., 290. See also MiUer t. 
Bunga (1885), 12 Cal, 389 ; Chattar v. Tkahuri (1898), 20 All, 612. 
teSuce/or^r oourt may pass a decree for enoli amount.— The order 

to bo piodo is to be made in the same suit, and it is not necessary for the mort- 

'in tw tftitto 

suit. gagee to bring a fresb action for the money. Sonatun v. AU {ISS9), 

16 Cal., 423 ; Tirhini v. Hurruk (1893), 21 Cal., 26 ; Gqpal v. AU 
(1888), 10 AIL, 632 ; Raj Singh v. Parmanafnda (1889), 11 AIL, 486. A 
decree for sale directing that if the full amount of the debt is not 
realized from the proceeds, the balance is to be recovered from the 
mortgagor personally is not a decree in proper form. Chandi v. 
Anibika (1904), 31 Cal., 792 ; Damodar v. Vyanhu (1906), 31 Bom., 244 ; 
9 Bom. L. E., 199 ; Lakhi v. Kirtibas (1913), 18 C. L. J. 133. The 
court cannot refuse to make an order under this rule, simply because 
no provision is made for it in the decree for sale. Sonatun v. AU 
(1889), 16 Cal., 423 ; Musahed v, Inayutullah 1892), 14 AIL, 613 ; 
Malia v. Nachiappa (1895), 6 M. L. J., 294. Nor is the mortgagee 
bound to run the risk of involving himself in litigation with third 
persons who are not parties to the suit, before he can apply for a 
personal decree against the mortgagor. Shunmugu v. Ramanathan 
(1894), 17 Mad., 309 ; 4 M, L. J., 91. The court is competent to 
decide the question of personal liability at the hearing of the suit, 
although a decree under this rule is not be made until the occasion 
for it has arisen after it has been ascertained that the net preceeds 
. of the sale are insuflSlcient to pay the amount due on the decree. 
Ram Ranjan v. Indra (1906), 33 Cal., S90 i V ttam v. Ram (1906), 28 
AIL, 866 ; Abbakki v. Krishffiaya (1909), 32 Mad., 634 ; Lakhi v. Kritibas 
(1913), 18 C. L. J., 133. No such order is however necessary, if the 
original decree makes the mortgagor personally liable. ; Lurga y . Bhag- 
wat (1891), 13 AIL, 366 ; Batak v. Pitambar (1891), 13 AIL, 360 ; La^i 
V, Bafbar (1893), 16 AIL, 334 ; Dirh v. Bejoy (1903), 7 C. W. N., 744. 
See also the rules of the High Courts of Calcutta and Madras (notes to 
sec. 104, ante) under which a decree for sale must also contain an order 
^ to pay the deficiency, if any. But the mortgagee must,imless the 

men it it decree which he has already obtained gives him the right to propeed 


^ against the mortgagor persoimlly,a,pply under this rule for a decree 
for the balance. Tirhini Ye Murmi (1893), siipra* howew, 

the mortgagor, notwithstinding service of notice upon him, raised 
no objection to the issue of fnecution on the ground that there was 
no decree under sec. 90 of the- Pcansfer o Property Act in 
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it WM held that he was estopped from raising such an objection upon 
a fresh application, and further that the order of the executing court 
which was also the court competent to make a decree under sec. 90 
allowing execution against the other properties of the judgment* 
debtor was substantially a decree under sec. 90. Madhu v. Kt^ilash 
(1897), 2 C. W. N., 254. In making a decree under this rule the court 
may direct the payment of the decretal amount in instalments under 
O. 20, r. 11 of the Civil Procedure Code. Bibhu v. Sudhury (1911), 15 
C. W. N., 1083. 


Limitation. — An application under this section must be made 
within the period prescibed by Art. 178 of the Limitation Act (now 
Art. 181). Ram Sorup v. 6%aurani (1899), 21 All., 453 ; cL Durga v. 
Ehagwant (1890), A. W. N., 142. Cf. Puma v. Radha (1906), 33 
Cal., 867 ; Rahmat v. Abdul (1907), 34 Cal., 672 ; 11 C. W. N., 674 ; 
6 C. L. J., 119. 

Operation of rule.— It will be noticed that the provisions of 
this rule are confined to sales under rule 5 and do not extend to sales 
under rule 8, though there is no apparent reason for the distinction, 
Badri v. Inayat (1900), 22 All., 404. But the right of the mortgagee 
to bring an action for his money where he is unable to recover the 
balance in a suit under rule 4, cannot be disputed. 

As to whether the holder of a charge is like a mortgagee suing 
for sale, entitled to obtain a decree under this rule, see Vttrnn v. 


Phulman (1905), 28 AIL, 365 ; 2 A. L. J., 379. 

Saoceasion certificate. — Having regard to sec. 4 of the 
Succession Certificate Act, the court cannot pass a decree under this 
rule in favour of the representative of the mortgagee in the absence 
of a certificate under that Act. Abdul v. Satya (1908), 35 Cal., 767 ; 
12 C. W. N., 145 ; 7 C. L. J., 68 ; Nanchand v. Yenatm (1904), 6 Bom. 
L. E., 685. 


radMD^tioa 
•uit. 


7. In a suit for redemption, if the plaintiff succeeds, 
the Court shall pass a decree — 

(a) ordering that an account be taken of what will 
be due to the defendant for principal and 
interest on the mortgage, and for his costs of 
the suit (if any) awarded to him op. the day 


next hereinafter referred to, or 
(6) declaring the amount so dp^ at the’date of such 
decree. 


ikd directing — 



for 

T«d«0Qption. 
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(c) that, if the plaintiff pays into Court the amount 
so due on a day within six months from the 
date of declaring in Court the amount so due, 
to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person 
as he appoints, all documents in his posses- 
sion or power relating to the mortgaged 
property, and shall, if so required, re-transfer 
the property to the plaintiff free from the 
mortgage and from all incumbrances created 
by the defendant or any person claiming 
under him, or, where the defendant claims 
by derived title, by those, under whom he 
claims, and shall, if necessary, put the 
plaintiff in possession of the property but 
(d) that, if such payment is not made on or before 
the day to be fixed by the Court, the plain- 
tiff shall (unless the mortgage is simple or 
usufructuary) be debarred from all right 
to redeem or (unless the mortgage is by 
conditional sale) that the mortgaged pro- 
perty be sold. 

This rule corresponds with the repealed sec. 92 of the Transfer 
of Property Act, the only difference being that the plaintiff must pay 
into court and the defendant is bound to re*transfer only if so required. 
For a form of decree under this rule sec Form No. 6, Sch. I, Appendix D, 
of the Civil Procedure Code, post. 

Whan an action Itor redamption may ba brought.— See 

pp. 229—232, 610, ante, and the notes to sec. 60, T. P. Act, supra. 
Such an action should not be dismissed merely because the plaintiff’s 
title was inoemplete at the date of the suit. See p. 261, ante. But if 
the right to redeem is in a thii^ person, a mere disclaimer by the latter 
of all interest, will not^entitle the {daindfi to probe^ with the suit. 
CaUey v. Simpson (18699^93 Beav., 651. The plaintiff has to jwove 
the existence of a subniitii^ which he is entitied to redeem. 

Musafir v. Lagan (1905), 2 A. L, J., 62, See p. 614, ante. It may 
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be mentioned, in passing, that where a purchaser of the equity of 
redemption sues to redeem, the mortgagee cannot raise any question 
as to the adequacy of the consideration for the sale. iCoiidd v- 
Oangadhar (1888), Bom, P. J., 01. Where an usufructuary mort- 
gagee acquired an interest after redemption which tlie mortgagor 
was entitled to treat UiS an accretion, it was held that the mortgagor 
is entitled to maintain different suits in respect of different jmrcels 
of land for which there are different causes of action, although ho 
acts up an alternative claim common to all the different suits* 

Ketki V. Dhwbandim (1909), 10 C. L. J., 83. For the right of a 
sub-mortgagee to resist redemption until the original mortgage is 
redeemed, see Keeran v. Nartkote 1 M. L. J., J85. 

» 

PleadlngB. — pp. 611 — 615, (ude ; for a form of ])laiut see Form piosdinfii in 
No. 46, Appendix A, Sch. I, of the Civil Procedure Code, post;^2iZn. 
for an instance where in a suit of interpleader the plaint also contained 
in substance a claim for rcdemj)tion, see Jagannaih v. Tulhi (1908), 

32 Bom., 592. For a case in which the Judicial Committee allowed 
the plaintiff to redeem in an action for ejectment, when an alterna- 
tive case was set up on appeal, see Skinner Naunihal (1913), 40 I, 

A., 105 ; 35 All., 211 ; 17 C. L. J., 555. Cf. Govimhi v. Ganu (1876), 

Bom. P. J., 186 ; Harding v. Tingey (1864), 12 W. R. (Kng.), 684 ; 

Hughce v. Cook (1865), 34 Beav., 407 ; disting. Jeffergn v. Dkkmn 
<1866), 1 Ch., 183 ; Ramesmr v. Dookechand (1873), 19 W. R., 422. In 
Kadakarnvalli v. il/oiAafA (1907), 30 Mad., 388; 17 M. L. J., 329, it 
was held that in a suit for redemption if the plaintiff fails to prove 
the mortgage set up by hiin, the court may allow the jJaintiff to 
redeem on the footing of a different mortgage set up by the 
•defendant. As regards claims for ^iverpayments. 8ce p. 612, ante ; 
and rule 9, podj p. 977. 

Mode of obdootinff to mortgagee's claim for repairs and wbtre eiaiui 
improvements. — In England where a mortgagor files a bill for 
redemption against a mortgagee in pissession, who claims allowances 
for repairs and improvements, which the mortgagor objects to as being 
unnecessary and improper, he must raise such objection by the bill ; 
otherwise the mortgagor will be only entitled to an ordinary decree*, 
allowing ‘‘ necessary repairs and lasting improvements." PoweU v. 

TroUer (1860), 1 Dr. & Sm., 388 ; disting. Murphy v. Meade (1835), 

1 Jones, 620. 

Putting in counter-claims where npn e o e eea ry.— When a oigim 
question arises between a mortgagee and a4ut-moii*agee who are 00 - w 
defendants, it may be raised in England and, perhaps, also here, by a 
pleading which states both a defence as against the plaintiff and a 
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claim against a co-defendant, without the necessity of putting in a 
counter-claim. Furness v. Booth (1876), 4 Ch. D., 586, explaining 
Shefphard v. Beane (1876), 2 Ch. D., 223. It seems, also, that a 
mortgagee may set up an a^eement by the mortgagor to convey 
to him the equity of redemption as a defence to an action for redemp- 
tion. See p. 609, ante ; cf. Kanharan v. Vthoth (1890), 13 Mad., 490 
Krishna v. Kesavan (1897), 20 Mad., 305 ; but see Rarnaswarni 
Chinnan (1901), 11 M. L. J., 132 ; disting. Howells v. Wilson (1865), 
34 Beav., 573, decided under the old practice. For the present 
practice in England see 0. 19, r. 3, R. S. G. 

Burden of Burden of proof. — (1) Where the mortgage is denied. See- 

proof. Rama v. Bahurao (1874), Bom. P. J., 18 ; Ohinta 

V. Suga (1886), Bom. P. J., 247 ; disting. Chandrax. Bal (1890), Bom. 
P. J., 14. The mortgagee, however, will be estopped from disputing 
the title of the mortgagor. See pp. 260, 261, ante ; cf . Roberts v. Clayton 
(1796), 3 Anst., 716 ; Mobu v. Baliya (1893), Bom. P. J., 146. (2); 
Where the plaintiff seeks to redeem a specific mortgage. P. 614, ante r 
and see Him v. Bhikaji (1888), Bom. P. J., 131 ; cf. Patch v. Ward 
(1862), 7 L. T., 413. Interrogatories. In all actions for redemp- 
tion as well as foreclosure, it is relevant for the plaintiff to interrogate 
the defendant as to the dates of his securities, the amount of money 
which he has actually advanced and the rates of interest reserved. 
Beavan v. Cork (1863), 20 L. T., 689. See also the cases cited in note 
4, p. 640, ante. 

iioda of taking Mods of tAklng accoonts. — ^Pp. 615, 616, ante ; and see the notes. 

*®®®“”*** to rule 2, ante. The accounts should be taken before making any 
decree in the action. Jamal v. Mohamedbhai (1874), Bom. P. J., 
7 ; cf. Vithu v. Bala (1893), Bom. P. J., 426 ; Muthrav. Magh (1870), 

• 2 N.-W. P., 207 ; Nellaya v, Vadakipat (1880), 3 Mad., 382. The mort- 
gagor canncKt redeem without paying the amount due on his mortgage 
as admitted by him, though the mortgagee sets up a false defence.. 
Bombay S. A., 66 of 1871, 14th August 1871. The price of redeeming 
the mortgaged premises is the same in a suit by the mortgagor to 
redeem as it would be in the like circumstances in a suit by the mort-^ 
gagee to foreclose. Du Viguer v. Lee (1843), 2 Hare, 326. Where the 
i mortgagor sought to redeem a puisne mortgagee who was* 

possession under an usufructuary mortgage and who had also re- 
iBSr^:age, deemed a prior mortgage, it was held that the mortgagor was not 
entitled to a decree, unless he offered to pay off the ampimt dne juider 
the prior mortgage together with the pui^ mortgage. Kirai r. D^ 
(1904), 27 All., 308. ^e secosid mortgagee on re^ 
pay the full amount du^onl^ first mortgage, although^ 
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gagee had sold his right for a smaller sum. Feniatoramana v. G<m~ AeconnUo* in 
perpi (1908), 31 Mad., 425 ; 18 M. L. J., 298. Similarly a subsequent 
mortgagee must pay the full amount due on the prior mortgage 
if he seeks to redeem the mortgage when the property has been 
purchased at an auction-sale held in execution of a decree obtained by 
the prior mortgagee without joining the subsequent mortgagee as party. 

Phulmani v. Nageshar (1911), 33 All., 370. For the construction of 
a decree directing an account of moneys laid out on improvement 
and management of the land, see Kadir v. Nepean (1898), 25 I. A., 

241 ; 26 Cal., 1. 

Right to tack unsecured debts against mortgagor or his 
assignee.— See pp. 225, 226, 253, 402—405. ante. See also Ram 
Chaiidi'a v. Dhondi (1890), Bom. P. J., 165. Where a mortgage-bond 
by one of its terms prevented the mortgagor from redeeming without 
first paying all arrears of rent, it was held in a suit brought by the 
assignee of the mortgagor that as he had notice of the original 
mortgage and therefore constructive notice of its contents, he must 
be deemed to have taken his assignment subject to the same liability 
as the original mortgagor. Krishnaji v. Ganesh (1893), Bom. P. J., 

593. See also the notes to sec. 60, T. P. Act, supra. 

Account of overpayments. — See pp. 564, 565, 612, ante. Where 
the action was founded upon a right to redeem but was not in proper 
form and the mortgagor was guilty of great laches, no account was di- 
rected of profits received before the institution of the suit as against 
purchasers for value without notice of any imperfection in their title. 

Juggeniath v. Shah Alahatned (1874), 2 I. A., 48 \ 23 W. B. 99. For 
cases under the Deccan Agriculturist’s Relief Act, see Janoji v. Jatu>ji 
(1882), 7 Bom., 185 ; Ram Ciuindra v. Janardan (1882), 14 Bom., 19. whdn mort- 
See rule 9, post. Apportionment of mortgage-debt. Pp. 246—248, 

607, 615, 616, 627, ante. See also Anandrao v. Keshavrao (1889), tioned. 

Bom. P. J., 170, where it was held that redemption may be claimed 
on payment only of a proportionate share of the mortgage-debt, unless 
the mortgagee is prepared to hand back the whole property. Cf. Sheo 
Parshad v. Tiluk (1900), 5 C. W. N., 232. Rammont/ v. Premchand 
(1901), 5 C. W. N., 423 ; disting. Bhat v. Hira (1888), Bom. P. J., 

356 ; LUadhaf v. Virchatid (1887), Bom. P. J., 146. For a decree in 
a somewhat complicated case in which there were various mortgages 
and one of the mortgagees had also obtained a lease from the mort- 
gagors, see Fi<Ao5o v. Hanmant (1894), Bom. P. J., 114. See also 
Balkrishna v. BalvatU (1896), Bom. P. J., 791^. in which it is also 
pointed out that though the mortgaged proj^rty may be inalienable, 
its profits should be taken into account as between mortgagor and 
mortgagee. But where a mortgagee in possession is evicted {tom a 

O, LM * 62 
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portion of the mortgaged property by a person claiming under a title 
paramount to that of the mortgagor, a purchaser at an execution-sale 
of the mortgagor’s right, title and interest in the remainder of the 
mortgaged property can only redeem on payment of the full amount 
due on the mortgage. (Bombay) S. A., 39 of 1870, 6th June 1871. 
Period fbr whl6b inteireet aliould be allowed. There is no limit 
of time as regards the payment of interest in an action for redemption 
other than that contained in Article 148 of the Limitation Act. 
Dandbhai v. Dandbhai (1889), 14 Bom., 113. But it is doubtful whether 
the same rule will hold good where interest is recoverable only by 
way of damages. See pp. 506, 606, ante. 

Form of Fortn of Judfirmeiit. — See pp. 616, 617, a^ite. It has been pointed 

judgment. ^^ecree directed by the repealed section 92 of the 

Transfer of Property Act did not provide for cases in which, on the 
account being taken, nothing was found to be due to the defendant 
or the latter was found to have been over-paid. It has now been 
provided for by nile 9 Seethe common redemption judgment in 

Seton, p. 1926. If, in a suit for redemption against several successive 
mortgagees, the first mortgagee does not appear at the hearing, a 
subsequent mortgagee will be allowed to make the decree absolute 
against him. CoUingham v. Shrewsbury (1832), 5 Sim., 395. For 
form of decree where a tenant for life claims a charge for rents received 
by the mortgagee and directing redemption according to the priorities 
of the incumbrances and the rights of the parties taking under the 
plaintiff’s testator’s will ; also as regards a derivative mortgage : see 
Cotyer v. Colyer (1863), 3 DeG. J. & S., 676. Where the property 
hae been eub-mortgaffed, see p. 616, ante ; cf. Narayan v. Oanoji 
(1891), 15 Bom., 692. 

Directions Shall deliver up to the plaintiff, dse., all documents, d;o.— 

mint Where the mortgage is redeemed, the mortgagee will be bound to 
deliver up all the title-deeds to the mortgagor, including those that 
have been executed between the original mortgage and the final order 
for redemption. As to what deeds the mortgagee must return, see 
Dobson V. Lund (1851), 4 DeG. * S., 681 ; Hudson v. Malcolm (1862), 
10 W. R. (Eng.), 720. A mortgagee when he is paid off has no right 
to keep a copy of any deed relating to the mortgaged property, not 
even a copy of the mortgage-deed. Jn re Wade and Thomas (1881), 
17 Ch. D., 348. But w1i«b tlto mortgagee is a tenant-in-common of 
the mortgaged premkes, he wUI bo allowed to retain the deeds relating 
to the whole ei^t»^» a covenant^^ their production. 

Yates V. PlunAe 2^^ k G., 174. 

Whnrt title flifite — 

produced, the mortgagee hot only pay the costs of the aetipiij 
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but also compensation for the damage done to the estate) which may 
be set off against the mortgage-debt. He may also in addition be 
called upon to give the mortgagor a pro^r indemnity. See the notes \\ huro mort- 
to rule 3, mile. See however v. ParfwanahAa (1902), 12 

M. L. J.) 63, where it was said that in such a case the mortgagee doo<l«. 
could not be compelled to give security for the value of the property 
in execution of a decree for redemption, in the absence of an express 
provision in the decree to that effect. Where a mortgagee refused 
to hand over to the mortgagor then and there an indorsed recon- 
veyance of the mortgaged property with the title-deeds, when a 
proper tender was made by the mortgagor, and an action for 
redemption was subsequently brought by the mortgagor, the court 
refused to allow the mortgagee interest and coats subsequent to the 
date of the tender and ordered him to pay the costs of tbi action. 

Rourke v. Robinson (1911), 1 Cli., 480. Cf. Brown v. SeweU (1853), 22 
L. J. Ch., 1063 ; Middleton v. Eliot (1847), 15 8im., 531 ; Caldwell v. 

Mathews (1890), 62 L. T., 799. Luecrajt y. Hite (1785), 2 Hare, 

14 n ; Sckoole v. Sail (1803), 1 »Seh. & Lef., 176. For a recent 
case on the subject, see James v. Rumsey (1879), 11 Ch. D., 398, 
where it was also held that interest ceased to run from the day fixed 
for redem})tion under the notice to redeem. The form of the bond 
of inde^ mity in the case of lost title-deeds is given in Shelmardine 
v. Harrop (1821), 6 Madd., 39, 44. 

Re-transfer the property to the plaintlir, dco.— Where a Rii^ht for r«- 

person has only a partial interest in the equity of redemption, the 
mortgagee is bound to convey ; but the conveyance should reserve 
the rights of the other persons interested. See p. 616, ante. For 
form of judgment carrying out equities Iwtween parties entitled to 
redeem, see Seton, p. 2076. The mortgagor is entitled on payment to 
be put into possession of the mortgaged properties and the obligation 
to do so is a continuing obligation on the mortgagee which cannot cease 
so long as the right of redemption is not barred. Sirachidambara v. 

Kamtchi (1909), 33 Mad., 71. 

Ooete of action for redemption. — Such costs are a part of the Co«tfi of tii« 
mortgage-debt, and if left unpaid, the mortgagee may claim to fore- 
close. Stibham v. Krishna (1891), 15 Bom., 644 ; (1892) Bom. P. J., 

15. Ordinarily the redeeming party pays the costs, unless the mort- 
gagee has been guilty of misconduct in resisting redemption ; as for 
instance when he has been overpaid, or his conduct is otherwise against 
conscience. iSee p. 619, ante. According HEve, J., the cases have 
established three propositions ; (1) That a Mortgagee haa an absolute 
right to costs unless they are forfeited by misconduct ; (2) that if the 
atoolute right is forfeited by misconducst, the ooete are io the diserettoa 
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of the judge ; and (3) that the raising of an untenable defence, or a 
claim of a balance due after the mortgage has been fully paid off, both 
constitute misconduct by which the absolute right to costs is forfeited. 
Heath v. Chinn (1908), W. ST., 120. In a case where the Judicial Com- 
mittee found that in the action for redemption the defendants had 
been obstructive and oppressive and they had unduly and intentionally 
prolonged the litigation to their own advantage and to the serious detri* 
ment of the plaintiff ; the defendants were not allowed certain interest 
and the expenses of taking accounts. Ganga v. Apurba (1912), 17 C. 
W. N., 25. This however was a very exceptional case. In this 
connection, see Wynne v. Brady (1841), 5 Ir. E. R., 239 ; Hayward 
V, Kersey (1866), 14 L. T., 879 ; Wheaton v. Graham (1857), 
24 Beav., 483 ; Tomlinson v. Greg (1867), 15 W. R. (Eng.), 51 ; 
Wilson \. Metcalfe (1818), 3 Madd., 45; Harvey v. TeUbutt (1820), 

1 J. & W., 197; Roberts v. Williams (1842), 11 L. J. Ch., 65 ; 
Montgomery v. Calland (1844), 14 Sim., 79 ; Begbie v. Fenwick 
(1871), L. R., 6 Ch., 869 ; Fracklyn v. Fern (1740), Barnard, 30 ; 
England v. Codrington (1758), 1 Eden, 174 ; Barloto v. Gains 
(1856), 23 Beav., 244 ; Wilson v. Cluer (1841), 4 Beav., 214 ; Pawley 
V. Colyer (1868), 16 W. R. (Eng.), 114 ; Snagg v. Frizell (1846), 3 Jo. 
& Lat., 383 ; Snagg v. Frith (1846), 9 Ir. Eq. R., 285 ; Gilbert v. 
Golding (1791), 2 Anst., 442 ; Harmer v. Priestley (1853), 16 Beav., 
569 ; Wetherell v. Collins (1818), 3 Madd., 255 ; Norton v. Cooper 
(1864), 5 DeG. M. & G., 728 ; Robert v. Jeffrys (1830), 8 L. J. (0. S.) 
Ch., 137 ; Powell v. Trotter (1861), 1 Dr. & Sm., 388. See also Ram 
Chandra v. Jonardan (1889), 14 Bom., 1924 ; Narayana v. Narayana 
(1884), 8 Mad., 284, seems to be a rather strong case. OostB of dis- 
olaimiiis: defendants. See Ford v. Chesterfield (1853), 16 Beav.,. 
516 ; Bellamy v. Brickenden (1858); 4 K. & J., 670. See also the 
notes to rule 2, ante. 

Appointment of receiver. — To justify an appointment of an 
interim receiver in a redemption-suit, there must be strong evidence 
of imminent danger of the property being lost. Tribhoban v. Jamuna 
(1889), Bom. P, J., 184. As to the circumstances under which a 
receiver may be appointed against a mortgagee in possession after 
decree at the instance of another mortgagee who is a co-defendant, 
see Hiles v. Jfoore (1862), 16 Beav., 176 ; see also Bord v. ToUemache^ 
(1862), 1 N. E., 177 ; where a receiver was appointed at the instance 
of a second mortgagee who was the plaintiff in an action to redeem. 
Qucsre, whether the court may grant a receiver against the mortgagor 
in possession at the instAnoeof a defendant* Barlow v. Gains (1846)^^ 
8 Beav., 329. Where on a bill to redeeni, an account is decreed, and 
pending exceptions^ to Ihe re|H^rt, the defendant, the mort^ 
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commits waste, the court will order the mortgagee to deliver up 
possession, on the plaintiff giving security to abide the event of the 
account. Hanson v. Defhy (1700), 2 Vern,, 392. IfortffaCM’E rlfflit 
to 0iV6 op possession. In one case a mortgagee in posst^ssion of part 
of the mortgaged lands, having under a decree to account lieen charged 
with a high occupation-rent, was permitted to surrender the lands to 
the receiver upon the expiration of the current year, commencing with 
the day upon which he first w'ent into possession. Oregg v. Atfett 
(1838), S. & Sc., 674. 

Order for sale. — Reading rules 7 and 8 together, it is clear that \Vh«u ord«r 
a sale can be ordered only at the instance of the mortgagee in an action 
for redemption. [*] It seems that the court may, in an actioii for re- 
demption, direct a sale by an usufructuary mortgagee, though this is 
somewhat inconsistent with the very nature of an usufructuary mort- 
gage as well as with proviso (a) to sec. 67 of the Transfer of Property 
Act. But where the court did not order a sale in the case of an 
usufructuary mortgage but made a direction that in default of 
payment the mortgagor’s right to redeem would be extinguished and 
the mortgagor did not take any exception to the order and the decree 
became final, the plaintiff ^vas held not to be entitled to bring a 
second suit for redemption. Lachman v. Madsudan (1907), 29 All., 

481 ; 4 A . L. J., 447. In Krishmi v. Jakeral (1909), 10 C. L. J., 115, it 
W'as held that where in a suit for redemption no direction was made 
fixing the time for payment nor any order made for foreclosure or 
sale, the decree was not a decree under the repealed section 92 of the 
Transfer of Property Act, and it was to be executed as an ordinary 
decree to which Art. 171) of the Limitation Act, 1877, would apply. 

It has been said that although a mortgagor is bound to pay the 
whole of the mortgage-debt before he can redeem any portion of the 
mortgaged property, there is nothing to prevent him from relinquish- 
ing the right to redeem a portion of the property while suing to redeem 
the rest. Venhatvaraha v. Kotrajm (1901), 3 Bom. L. R., 935. 

8. (i) Where, on or before the day fixed, the plain- d**.. 
tiff pays into Court the amount declared due as aforesaid, mj^*®****^ 
together with such subsequent costs as are mentioned in 
rule 10, the Court shall pass a decree — 

(a) ordering the defendant to deliver up the docu- 
ments which under the terqis of the prelimin- 

— — . 

[ q The law is diffBrent in KngUnd : 44 4 45 Viet., C. 41, •. 86 (l)i and tee 

Brewer v. Square (1888), 2 Ch.. 111. In Oowwto v. Vteran <1011), 30 ^Mad., 32, 

the mortgagor waa held entMed to apply for saK 
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ary decree he is bound to deliver up, and, if 
so required; 

(6) ordering him to retransfer the mortgaged 
property as directed in the said decree, and, 
also, if necessary, 

(c) ordering him to put the plaintiff in possession of 
the property. 

( 2 ) Where such pa 3 rment is not so made, and the 
mortgage is not simple or usufructuary, the Court shall, on 
application made in that behalf by the defendant, pass a 
decoee that the plaintiff and all persons claiming through 
or under him be debarred from all right to redeem the 
mortgaged property and also, if necessary, ordering the 
plaintiff to put the defendant in possession of the property. 

(5) On the passing of a decree under sub-rule ( 2 ) the 
debt secured by the mortgage shall be deemed to be dis- 
charged. 

{ 4 ) Where such payment is not so made, and the mort- 
gage is not by conditional sale, the Court shall, on appli- 
cation made in that behalf by the defendant, pass a decree 
that the mortgaged property ©r a sufficient part thereof 
be sold and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defend- 
ant, and that the balance (if any) be paid to the plaintiff 
or other persons entitled to receive the same ; 

Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks fit, from time 
to time postpone the day fixed for pa3m).ent. 

This nile con^poild^wil^ the repealed sec. 93 of the Transfer of 
Property Act, the arrangecaent of the clauses and the lai^^ge having 
been improved. An alt^tiCHi has been made in shb-^rule (3). 
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Bight to bring fresh suit for redemption. — Where a member to ^ 

of an undivided Hindu family, not being the manager, obtains a decree , 
for redemption of a mortgage of the family property, but fails to execute 
it, that will not prevent another member'of the family from redeeming 
his share. SakJtasam ’V. Gopal (1884), Bom. P. J., 4 ; disting. 

Gansavant v. Narayan (1883), 7 Bom., 467. See also p. 618, ante. 

For an instance where a second suit for redemption was held to 
be maintainable in order to do complete justice between the parties 
as the previous decree for redemption could not be executed owing t(» 
the exceptional circumstances occasioned by the mutiny, see Chatulhri 
Ahmad v. Seth Raghvhar (1905), 32 I. A., 229 ; 28 All., 1. 

Where such payment is not so made, d^o. — The time runs 
from the date of the decree of the court of first instance in case of 
an unsuccessful appeal. Faijuddi v. Asirmuddi (1907), 11 C. W. N., 

679, and see p. 6(X), ante. Where the mortgagor after ])aying the full 
amount fixed within the time limited attached a portion of the sum in 
execution of his decree for costs and had withdrawn it, he did not 
tiiereby lose his right to possession of the mortgaged property. 

Parma mud v. Lokman (1904), 27 All., 392 ; 2 A. L. »!., 10. 

It fs a moot qu<?stion wliether non-payment of the mortgage-moue) non- 

within the time fixed by the court under rule 7 would operate as a 
foreclosi re, if the time is not enlarged under rule 8, where the decree 
contains no order for foreclosure on default of payment. Hee pp. 59.b 
6(K), 617, 618, aatf^ ; see also tlie notes to rule 2, ante. B^*e also Keramat 
V. Ina^pit (1884), 4 A. W. N., 329 ; Hay v. Razttiddin (1897), 19 AIL, 203 ; 

Bepiuv. Mokunda (1908), 36 Cal., 122 ; 8 C. L. J., 547 ; Krishna v. 

Jakend (1909), 10 C. L. J., 115. But the account taken by the court 
will be Ciuiclusi vein any subsequent suit. Navlu v. Itaghu (1884), 8 
Bom., 303 ; Dasharathav. Naralchand (1891), 16 Bom., 134 ; Ramhhat v, 

Raqho (1892), ib., 656 ; see also Tatya v. Balaji (1883), 7 Bom., 3. ), 
decided under Act XVll of 1889. It is hardly needful to state that 
an assignee of the equity of redemption pendente life cannot hxmg a 
fresh action to redeem. Ram v. Mahadaji (1884), 9 Boni., 141. See 
also the notes to s. 52, ante. 

Mortgagor when entitled to immsdlate poMewloo.— Where 

either nothing is due, or any costs have been award^ to the mortgagor 
and the amount of such costs exceeds the mortgage-debt, the mortgagor ^ 
will be entitled to obtain possession at once and to recover the Ulance, 

”Ly, from th. m.rtg.g,». Sa. v. B.K W 17 Bo^. 

« redemp«oii-*c»«, ^ 

aireo»a«li.t the redemptioii-moiiey wM to be pud m MtohMSI, 
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but contained no foreclosure clause and the mortgagor applied for 
execution of the decree in 1891, it was held that, as the time fixed was 
prior to the decree itself, it was incapable of execution. Ajypa v. 
Bhaahar (1893), Bom. P. J., ‘242. It has been held in Bombay that 
where a decree for redemption mentions no time for payment, it must 
be taken as operating from its date and no redemption will be permitted 
Sifter the expiration of the period prescribed by Article 179 of the Limi- 
tation Act, 1877. Marvti v. Krishna (1899), 23 Bom., 592 ; Etyati v. 
MaJtialahat (1904), 28 Mad., 211 ; see also Krishna v. Jakeral (1909), 
10 C. L. J., 115 ; cf. Ali Ahmed v. Naziran (1902), 24 All., 542. 

Provided that the Court may upon good cause, &c. — In 
calculating the time for redemption, the day on which the decree was 
made should be excluded. Hindu v. Sardar (1888), 8 A. W. N., 80. 
As a general rule the court will not enlarge the time for payment, except 
under very special circumstances ; and in one case the mortgagor’s 
action was dismissed after the day appointed for payment had passed, 
though ho subsequently tendered the principal and interest due to the 
day of tender. Faulkner v. Botton (1835), 7 Sim., 319 [^]. See however 
p. 599, and Range v. Bhomshetti (1901), 26 Bom., 121 ; 3 Bora. 
L. E., 654 ; Islmar v. Oopal (1903), 28 Bora., 102 ; 5 Bora. L. B., 719, 
where the day fixed for payment had passed ; see also Rambrickh v. 
Sarbanand (1909), 6 A. L. J., 537. For an order in a redemption-suit 
enlarging time for a fortnight, plaintiff paying costs of the application, 
and interest on the total amount, the amount certified to be due being 
deposited in a bank, with an undertaking by W (not a party to the 
suit) to pay off the defendant, if the title was good ; see Seton, p. 1984. 
The time was enlarged in another case on the ground that the 
plaintiff failed to lodge the money in court under a bond fide mistake ; 
Kekewich, J., remarking that, notwithstanding the form of the order 
in default of such lodgment within two months from the date of this 
order, the action be dismissed with costs, the action was not dead but 
was only comatose or moribund and a final stroke was required to kill it. 
Collinson v. Jeffery (1896), 1 <I!h.,644; cf . Het v. Tika (1912), 34 All., 388. 
Time may be extended xmder this rule for redemption of a prior mortgage 
in a suit for sale by a puisne mortgagee. Kalian v. Sadho (1912), 35 All., 
116. Court to wUoli appHoation should bo made. Where a decree 
for redemption has been made by an appellate court, the application 

['] The report in 4 L. J. (N. S.) points out that the motion might 

Qi., 81 is, as pointed out in Jlsher, have been made as of course ; citing 

inaccurate. It seems tha^^e copn^^^^^^^^ Stutari v. Werral {IS71)» I Bro. o.6. , 
sel for the defendant moved dih notice 581; and Seton on Decrees, 147 ; 

that the bill might he dismimed ^ Novosielski y. W^dd (IBOQ), X7 
with costs ; but the learned Ves., 417. 
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should be made not to that court but to the court of first instance. Sheo- 
naram v. Ckuni Lai (1900), 23 All., 88 ; Ram v. Lalit (1909), 31 All., 

328 ; 6 A. L. J., 251 ; Skamuldkuii v. Lakkimani (1910), 13 C. L. J., 459. 

The Court shaU, on appUoatlon, fco.-When a decree 
redemption has been made by the appellate court, an application for Court aMioA* 
a decree absolute for sale should be made not to the court of appeal tcTho 
but to the court of first instance. Venkata v. Chethi (1899), 23 Mad., 

521 ; 10 M. L. J., 145. The omission of the court to draw up the 
proper decree under rule 7 would not deprive the mortgagee of the 
relief provided by this rule. Murlulhnr v. Parahmam (19(X)), 25 Bom,, 

101. If the mortgagee does not obtain an order for sale, it seems he 
cannot bring a fresh suit. Mulaji v, Sagaji (1888), 13 Bom., 567. 

Appeal. — An order refusing to extend the time for payment of 
the mortgage-money is appealable under Order 43, rule 1 (o) of the 
Civil Procedure Code. 

9. Notwithstanding anything hei*einbefore contained, Decree where 
if it appears, upon taking the account referred to in rule foonil 'fee or 
7, that nothing is due to the defendant or that he has been kwwT 
overpaid the Court shall pass a decree directing the defend- 

ant, if so required, to re-transfer the property and to 
pay to the plaintiff the amount which may be found due to 
him ; and the plaintiff shall, if necessary, be put in jiosses- 
sion of the mortgaged property. 

This rule is new and there was no corresponding provision in the no tre*h .uit 
Transfer of Property Act. No fresh action will lie for overpayments 
by the mortgagor. See p. G12, ante. As to the liability of the mort- 
gagee to pay interest on overpayments, see pp. 564, 665, ante. 

As to the liability of the mortgagee for costs when he has l»een 
overpaid, see Barlow v. Gains (1856), 23 Bcav., 244, 246 ; Charles v. 

Janes (1887), 35 Ch. D., 544, 548 ; Heath v. Chinn (1908), W. N., 120. 

10. In finally adjusting the amount to be paid to a Omu oi mort. 
mortgagee in case of a foreclosure or sale or redemption, the 

Court shall, unless the conduct of the mortgagee has been 
such as to disentitle him to costs, add to the mortgage- 
money such costs of suit as have bee^ .properly incurred, 
by him since the decree for foreclosiAe or sale or redemp- 
tion up to the time of actual payment. 
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This rule corresponds generally with the repealed sec. 94 
of the Transfer of Property Act. Reference has been made to costs 
payable under this rule in rules 3, 5 and 8 with reference to a final 
decree for foreclosure, sale and redemption. The word ‘ foreclosure ’ 
was inadvertently omitted in the repealed section. 

Conduct of tlie mortgagee. See Heath v. Chinn (1908), W. N., 
120 ; Ganga v. Apurha (1912), 17 C. W. N., 25. 


Such costa of suit as have been properly incurred, dec. — 

This refers to costs incurred by the mortgagee after the accounts have 
been taken and a decree made either for foreclosure, sale, or 
redemption ; such as the expenses of retransfer, giving possession, 
costs of sale, &c. But where a mortgagee incurred further costs in 
another proceeding after the accounts had been taken under a decree 
for foreclosure, it was held that as such costs were not provided for by 
oo8t8^*'^hen I'h® decree, the mortgagee could not by petition obtain an order to 
add them to his security. Barron v. Lancefield (1853), 17 Beav., 208. 
The costs of the subsequent reconveyance, or of the proceedings con- 
sequent thereon, follow the general rule, and are paid by the mortgagor ; 
unless they have been increased by the negligent, capricious, or 
unnecessary acts of the mortgagee, in which case he will be made to 
pay the extra costs. Capper v. Terrington (1844), 1 Coll., 103, 105 ; 
Af. Ry. Co, V. Wescombe (1841), 11 Sim., 57 ; and see the cases cited 
in the notes to rule 2 ante. But w^here the estate has been devised by 
the mortgagee or has vested in an infant heir, the costs of recon- 
veyance and of revesting the estate are borne by the mortgagor, 
even when the general costs are ordered to be paid by the mortgagee. 
Middleton y, Eliot (1847), 15 Sim., 531’; Exp, Onimaney (ISiV), 10 ' 
Sim., 298 ; King v, (1848), 6 Hare, 473. . \ 


mwtotaort- U- Where property is mortgaged 'fer su^essiye, debts 
^ successive mortgagees, any mesne mortgag^ie ‘ may 
loreoiose. institute a suit to redeem the interests: of';, the prior 
mortgagees and to forecldse the rights . of those that are 
posterior to himself an^ of the mortgagor w i 


, . There was no prpwfflon corresponding with this tale in the Transfer 
of Property Act. This rdie ihUSt be read with .’sec. 76 of the Act and 
it embodies the principle that a p^nc tauMrtgagee may redeem np and 
'foreclose down. See p. y^y. mtt. This"; riile, has been added in 
compliance' with i^e*ftigga^i4 of - the ftivy Council in Oofi y. 
Bonstdftor (1906), 1. A;* 1l23 ;• 27 All., See also notes ti> 


«ec. 74, T. P. Aetj/owts. ' , ‘'r ;! ' 
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^ 12. Where any property the sale of which is directed Snkof pro 

under this Order is subject to a prior mortgage, the Court to pnor mart- 
may, with the consent of the prior mortgagee, direct that ^ ^ 
the property be sold free from the same, giving to such 
prior mortgagee the same interest in the proceeds of the 
sale as he had in the property sold. 

This rule reproduces with verbal alterations the repeuletl 
see. 96. 

The Court may with the consent of the prior mortffair«^» wit* 

dec. — See pp. 583, 584, (ihIc. Where a iuortjxa«jj(»e, who was a party pri'** m^rt' 
to the suit, consented to a sale of the niortga^^ed |)roperty, it was held 
that he must produce and leave in the Master's oHite the title-deecls 
whicli wei*e necessary in order to complete such sale. Livesejf v. 

Hfwliiig (1839), 1 Beav., 313. If the prior m<*rtgagee docs not give liis 
consent, he must be careful not t<» take awav' any part of the preweeds 
if he wishes to enforce his security against the purchaser. Jhinht v. 

BakJeo (1892), 14 Alb, 50!>. It may be noticed that this rule indirectly 
recognises the light of a puisne mortgagee to sell the mortgaged 
premises subject to a prior incumbrance. Cf. Civil Pnjcedure Code, 

1908, St 73, proviso (b). But see Venkatammnna v. (krmperiz (1908), 

31 Mad., 425 ; 18 M. L. J., 298. 

Sale by the Court subject to charge. — A statement in a sale- Whero t*»i« h 
certificate, granted by a court, that the purchase is subject to a charge, Thaiatf. 
is nt)t 'conclusive evidence against the purchaser, when it is stmght to 
enforce the charge by suit. Itum Chandra v. Hazi Kasim (1892), 

16 ‘Mad’., 207, 208. See also Izzat-un-nisa v. Pa)iab (1909) 36 I. A., 

203'; 31 All., 583, it may be otherwise, wliere the existence of 

the mortgage has been citlier admitted by the parties or establislied 
by decree or declared under sec. 282 ot the Civil Procedure Code, 

1882 (now 0. 21,rv 62) ; Shantappa w iSu6mo (1893), 18 Bom., 175. 

It Jiiay be here mentioned that a person who sells [H’oj>erty in. 
execution subject to a certain incumbrance which has been alhr^ed 
by the court, is not entitled to cl^im a resale on the ground that the 
alleged mortgage was null and void. Parshotam v. Ganesh (1899), 23 
Bom., 759* This rule does not necessarily imply that when the pro^ 
perty is not to be sold free from such incumbrance the decree sltbuldi , , ' 
under all circumstances expressly reserve the^ prior mortgagee’s right ^ 
even when it is admitted. Srinivasa v. Yammtabhai (19(]6), 29 Mad., ' * 

84 ; 16 M. L. J., 68. Fer cases where the mortgagee has two or 
more mortgages on the same propefty, see p. 694, anie. 
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13. (1) Such proceeds shall be brought into Court and 
applied as follows : — 

Firstly, in payinelit of all expenses incident to the 
sale or properly incurred in any attempted 
sale ; 

Secondly, in payment of whatever is due to the prior 
mortgagee on account of the prior mortgage, 
and of costs, properly incurred in connection 
therewith ; 

Thirdly, in payment of all interest due on account of 
the mortgage in consequence whereof the 
sale was directed, and of the costs of the 
suit in which the decree directing the sale 
was made ; 

Fourthly, in payment of the principal money due on 
account of that mortgage ; and 

Lastly, the residue (if any) shall be paid to the 
person proving himself to be interested in 
the property sold, or if there are more such 
persons than one, then to such persons 
according to their respective interests there- 
in or upon their jdint receipt. 

{2) Nothing in this rule or in rule 12 shall be deemed 
to affect the powers conferred by section 57 of the Transfer 
of Property Act, IV of 1882. 

Cf. sec. 73, Code of Civil Procedure, proviso (c), -which relates to 
subsequent and not to prior incumbrances. See Jdgat v, Dhundhey 
(1883), 6 AIL, 666 ; Mittu y. Kiskan (1890), 12 AIL, 646. The present 
rule does not save the rights of the Crown. This rule reproduces 
withiverbal amendments the repealed sec. 97 of the T. P Act. 

Wliataver is dii|r no tibMi jprior mortinMitM, 4fcO.^The prior 
mortgagee would be en^tisd td get interest on Ms mortgage up to t^e 
date of the confirmstaon of the . sale on the principle of sectioii 84 of the 
Transfer of Property Act. v. ifonsA (1910)^ 15 C. W. N., 783. 
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lAatly, the residue, If any, ehaU be paid. ftc. -Thia olauw* 
does not provide for unsecured creditors who cannot he said to be in- 
terested in the property sold. But they are at liberty to enforce their 
claims against any surplus payable to tfie mortgagor. jPadmawahA v 
Khemu (1893), 18 Bom., 684. Where a mortgagee holds two 
mortgages on the same properties it may be oi>en to him when the 
decree on the fir8,t mortgage is executeil to enforce his claim on the 
second mortgage by proceeding again.st the surplus proceeds. Krisk- 
nainav. Anangam (1907), 17 M. L. J., 301. 

Prsvlous stats of ths law. — In u case decided before the 
Transfer of Property Act, where there were simultaneous sales by 
different mortgagees, it was held that they should be satisfied out of the 
sale-proceeds in the order of priority of their respective securities. 

See Gopee v. Kishan (1896), 25 W. R., 187. 

14. (/) Wliere a mortoagee has obtained a decree for forsniB 

' ' ^ ^ . ... nece#»ary for 

the payment of money in satisfaction of a claim arising bringing mort 
under the mortgage, he shall not be entitled to bring the **'* 
mortgaged property to sale otherwise than by instituting 
a suit for sale in enforcement of the mortgage, and he may 
institute such suit notwithstanding anything contained 
in Order II, rule 2. 

(2) Nothing in sub-rule (i) shall apply to any terri- 
tories to which the Transfer of Property Act, IV of 1882, 
has not been extended. 

This rule has been enacted in the place <»f the repealcHl sec. 99 of Alteration id 
the Transfer of Property Act, and is narrower in its operation. Under 
sec. 99 the mortgagee was absolutely precluded from selling the. 
mortgaged property under a claim although it might have no con- 
nection whatever with the mortgage-debt. Thus, if the mortgagee 
recovered a judgment for a libel against the mortgagor who had no 
other available assets, he might not even in such a case seize the equity 
of redemption. In justification of this enactment the Law Commis* 
sioners observed: — “ There is a common practice on the part of 
mortgagees of suing their mortgagors on the debt as such and in exe- 
cution selling the mortgagor s interest in the property. This is pur- 
chased by strangers to the mortgage, who are thus virtually defrauded 
by an enforcement of the security of the emsfcfice of which they were 
wholly ignorant. ’’(a) But it is not clear how such a practice could 

(o) Report of the IndiaQ Law Commiiisioiiers, 1879, p. 35. 
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When twjuify have grown up as the courts never allowed the sale of a bare equity 
w«Mbe?o!3? redemption under a judgment on the covenant. Emam v. Ram 
(1875), 23 W. E., 187 ; Blmggohuity v. Shamacharan (1876), 1 Cal., 
337 ; Bee also Narsidas v. Joghhir (1879), 4 Bom., 57 ; Abdulla v. 
Abdulla (1880), 5 Bom., 8. The dictum in Maganlal v. Shakra (1897), 
22 Bom., 945, 948, -is opposed to all previous cases on the point. It is 
true there was an idea that the security did not pass to the purchaser 
upon a judgment on the covenant recovered on the original side of 
the High Court. But as the execution of such judgments was always 
limited to property not comprised in the mortgage, the mortgagee 
could not retain his security and at the same time sell the equity of 
redemption. Belchambers’ Practice, 336, 337. A somewhat different 
view was taken in Allahabad and Madras of the effect of a sale by a 
mortgagee under a mere personal judgment against the mortgagor. 
Compare Khubchand v. Kaliandas (1876), 1 All., 240; Akhe Ram v. 
Nand (1876), 1 All., 236 ; Balwant v. Gokaran (1877), 1 All., 433 ; with 
Ponnappa v. Pappana (1881), 4 Mad., 1 ; but see Venkata v. Ramiak 
not (1S79), 2 Mad., 108, 112. But all the courts were agreed that a mort- 
gagee could not enforce his mortgage against a purchaser without notice 
cSser^thoni of it, whether he sold the property for the secured debt or feu* some 
notice. other debt due to him. In such cases the mortgagee was held to be 
estopped from enforcing his mortgage. See Dullab v. Krishna (1869), 
3B. L. R., 407 ; 12 W. R., 303 ; Dooli v. Omda (1875), 24 W. R., 263 ; 
Tuka Ram v. Ram (1876), 1 Bom., 314 ; Nursingk v. Raglmbar (1884), 
10 Cal., 609; Agarchand v. Rakhma (1888), 12 Bom., 678 ; Ram v. 
Jairain (1897), 22 Bom., 686 ; Muhammad v. Shih (1899), 21 All., 
309 ; disting. Dhondo v. Ravji (1895), 20 Bom., 290. There were 
however some obsolete judgments of the Calcutta High Court which 
lent support to the notion that it Avas j>ossible for a mortgagee to sell 
the equity of redemption under a judgment 5n the covenant and 
afterwards enforce his security against the purchaser. Kamini v. 
Ram (1870), 5 B. L. R., 450 ; Ramlochan v. Kamini (1867), IK, 460 ; 
see also Ajudhya v. Shania (1870), Bourse, 161, note ; Brojo v. Gobinda 
(1869), 4 B. L. R., o. c. j., 83 ; Neerunjun v. Oopendra (1872), 
10 B, L. R., 67. 


Mortgage 

enforced 


Apviiction of The proviaons of eec. 99 of the Transfer of ‘property Act were held 
**■ to apply to mortgages executed before the Act came into operation on 
the ground that the mode of enforcing a decree was a matter of 
procedure ; Kawri y. Awudkay^ (1886), 10 Mad., 128 I hut not to 
decrees obtained before^ Act. Dtnendra V. OAandra (1885), 12 Gal., 
436; Makund v. Bam (tt87), 4 A. W. N., 274. In iVdnnttvten v. 

^ MiUhuami (1905), 29 Mad., ; 15 M. L. J., 446, it was held that 
sec. 99 was not merely deelsmtoi^ of what was accepted and enforced 



CIVIL PROCEDURE CODE. 


98S 


O. at* r. 14- ] 

as law before the passing of the Act and effect ought not to be given 
to the new restrictions imposed by that section so as to give them 
retrospective operation, and therefore a sale by the mortgagee of the 
equity of redemption in execution before the passing of the Act in 
respect of a claim independent of the mortgage was held to pass the 
entire interest in the property. 

• 

The new rule is restricted to claims arising only under the mort- 
gage and it is now competent to the mortgagee to have the equit\^ of 
redemption sold in satisfaction of any claim which he might have 
against the mortgagor unconnected with the mortgage. The provi- 
sions of sec. 99 are therefore applicable under the present rule only 
where the mortgagee desires to bring the mortgaged property to sale 
in satisfaction of a claim arising under the mortgage. 

Oonstruotion of sec. 90. — This section of the Transfer of Coiwtniotion 
Property Act however was held not to prevent a* mortgagee from y! ^ 

bringing the mortgaged property to sale in execution of a decree for 
interest only obtained in accordance with the terms of the mortgage- 
bond. Kashi v. Jarnna (1904), 31 Cal., 922. And where the equity 
of redemption was sold in execution of a decree for sale in a suit for 
rent brought by the mortgagee on the basis of a lease under which the 
equity of redemption was pledged as security for the rent, the sale was 
held good as the suit was under sec, 67 of the Transfer of Property 
Act. Parniamnd v. Daulai (1902), 24 All., 549. 

Where a decree-holder held a decree for sale on a mortgage as well 
as a simple money-decree against the same judgment-debtor it was 
held to be not unlawful for him to bring to sale the mortgaged property 
for the realization ot the amounts of both the decrees. Behari v. 

Bhagwan (1908), 31 All., 114. For other cases bearing on the con- 
struction of the section, see Grant v. Subranmniam (1898), 22 Mad., 

241 ; ChaUar v, Netoal (1889), 12 All., 64 ; Mahabir v. Saira (1895), 

17 All., 520 ; Chundra v. Burroda (1895), 22 Cal., 813; Abhoyeswari v. 

Gouri (1895), 22 Gal., 859 ; Matangini v. Chooney (1895), 22 Cal., 903 ; 
but see Anna v, Thangaihaninml (1896), 20 Mad., 78 ; Meet v. Suiba- 
ramappa (1895), 5 M. L. J., 230 ; Jogeniaya v. Thackomoni (1896), 

24 Cal., 473 ; cf. Gouri v. Abhoyeswari (1896), 25 Cal., 262 ; Chundra 
v. MuUy (1897), 2 C. W. N., 33 ; Lai Behary v. Uabtbur (1898), 26 Cal., 

166 ; Kizakini v. Kizakini (1892), 2 M. L. J., 188. This section however 
did not prevent the mortgagee from suing or^ tile covenant and levying 
execution on other properties belonging to the« mortgaj^or. Sam v. 

SanaUin (1898), 2 C. W. N., 320 ; but see Musakeb v. InayatuUah (1892), 

14 AD., 613. 
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HecuHty-bond 
by Jodgmeiit* 
debtor how 
enforced. 


Prohibition 
applied aUo 
to usufruc- 
tuary .mori- 
jjages. 


Rule enforced 
efen where 
charge created 
by decree. 


As to the question whether where a security-bond is executed by 
a judgment-debtor for the due performance of the .final decree of the 
court, the decree-holder is entitled to bring the property given as 
security to sale otherwise than by instituting a suit for sale under 
sec. 67 of the Act, see Janhi v. Samp (1895), 17 All., 99 ; Shyam v. 
Bajpai (1903), 30 Gai:, 1060 ; 7 C. W. N., 914 ; Tokhan v. Girwar (1905), 
32 Cal., 494 ; 9 C. W. N., 372 ; 1 C. L. J., 118 ; dusting. Harmanoje 
V, Ramprosad (1907), 6 C. L. J., 462 ; Baijnath v, Siaram (1913), 17 
C. L. J., 267 ; in the last case the judges who referred the case to the 
full bench expressed their disapproval of the decision in Tokhan v. 
Girwar, supra. 

Usufructuary mortgagees. — The prohibition under sec. 99 
was held to extend to an usufructuary mortgagee although he was 
incompetent to brhig the mortgaged premises to sale, even where he 
had recovered judgment under sec. 68 of the Act. Azimullah v. 
Najmunnissa (18^94), 16 All., 415 ; Vigneswara v. Bapayya (1892), 
16 Mad., 436 ; Sheodeni v. Ram (1898), 26 Cal., 164 ; Basiruddi v. 
Kailas (1905), 33 Cal., 113; cf. Ganesh v. Debi (1910), 32 All., 377 ; 
9 A. L. J., 321. 

Where an usufructuary mortgagee, who had no right to sue for 
the mortgage- money obtained a decree against the mortgagor on a 
claim independent of the mortgage and in execution of such decree 
attached the interest of the mortgagor in the mortgaged properties, 
it was held that he was entitled to bring a suit on his mortgage under 
the provisions of section 99 of the Transfer of Property Act, and the 
decree in such a suit should be one for the sale of the property free 
from the mortgage. Govinda v. Narain (1906), 29 Mad., 424. 

Otherwise than by instituting a suit, A;c.— It appears to have 
been held that according to the provisions* of sec. 99, though 
immovable property might be expressly charged to secure payment of 
money by a decree of court, no step could be taken for the purpose of 
realizing such money except by bringing a fresh action. Chundra 
v. Burroda (1895), 22 Cal., 813 ; Matangini v. Chooney (1895), 22 Cal., 
903 ; Avbhoyessury.v. Gouri (1895), 22 Cal., 859 ; in the last case by a 
consent-decree the |>ayment of the decretal amount was to be made 
by instalments and properties were charged for payment of the instal- 
ments. 

Where a mortgagee brought a suit on his mortgage and the suit 
was compromised au<i |he mprt^gee took a money-decree, in which 
the property originally mdrt|piged was set out as being charged under 
the decree, it was held the decree-holder could not bring the 
mortgaged property to sale in execution, but mui^ a suit 
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under sec. 67 of the Transfer of Property Act. Hem v. Wh«r» «ort- 

(1905), 28 All., 58 ; 2 A. L. J., 479. And the mortgagee was held not 
entitled to sell the mortgaged property in execution although he relin- dsor®#, 
quished his mortgage-lien and obtained a simple money-decree. 

Mudho V. Ba{jn<jUh (1905), 2 A. L. J., 356. But in Cfanesh v. Ddn 
(1910), 32 AIL, 377 ; 9 A. L. J., 321, where an usufructuary mortgagee 
who had not obtauied possession, brought a suit for possession which 
was compromised and by consent a simple money-decree was passed 
in favour of the mortgagee, it was held that the mortgagee was not 
j)recluded from bringing the mortgaged property to sale in execution 
of the decree. 8ee also Kmhi Pershad v. Dvleep (1904), 8 C. W. N., 

264. [listing. Narahingh v, Munna (1909), 6 A. L. J., 731. 

A fresh suit, however, was not held to be necessary, if there was a Where |>rovi. 
provision in the decree that in default of payment the property charged {J^dewee?^'* 
or a sufficient part thereof be sold, liberty being reserved to the parties 
to apply. Henmngime v, Kurnode (1898), 26 Cal., 441 ; see also 
Auhlioyessurg v. Gottri (1895), 22 Cal., 859, 863. The mortgagee, Atteohmeiit 
fiowever, was not precluded from attaching the property. CAwndm JJ2[.***^**'^*' 
V. Bunoda (1895), 22 Cal., 813 ; Jogemaya v. Tlmchomoiii (1896), 24 
CaL, 473 ; Kaji Inus v. Kaji (1906), 8 Bom. L. R., 576 ; NcUhubhat 
V. Bai Ujan (1908), 32 Bom., 205 ; 10 Bom. L. R., 274. 

Trarsterees. — The transferee of a money-decree obtained by a 
mortgagee against his mortgagor was held bound by the restrictions 
imposed upon the mortgagee by sec. 99. He could attach the mortgaged 
property but could not bring it to sale otherwise than by instituting 
a suit under sec. 67 of the Transfer of Property Act. Chhagan v. 

Lakslinmu (1907), 31 Bom., 462 ; 9 Bom. L. R., 728 ; Ji^mraJthnain v. 
i^rinivasa (1907), 31 Mad., 33 ; 17 M. L. J., 503 ; disting. Bank v. 
ilfrtnm* (1905), 27 AIL, ^ 450 ; 2 A. L. J., 121.; cf. NarJutr v. Shivram 
(1905), 7 Bom. L. R., 816. 

Procedure after repeal of aec. 99. — The Civil Procedure Code, Hrweat ruU 

appliMtin to 

1908, in 80 far as it repealed sec. 99 of the Transfer of Property deerttt pro- 
Act arid substituted in its place 0. 34, r. 14, merely effected a change 
of procedure in the manner in which mcHgaged property has to be 
realised in execution of money-decrees and therefore the rule now in 
force should be applied in enforcing decrees previously obtained. Bai 
Oanga v. Rajaram (1911), 35 Bom., 248 ; 13 Bom. L. K., 245. 

Bffect of sale in oontraveatlon of tha prowialoiia of tba 
mlo. — ^It was held in some of the earlier cases tfmt a sale in coatraireii- 
tion of tile provisions of sec. 99 was absolutelj^ void. SModmi v. Bam 
(1898), 26 CaL, 164 ; Shib v. Kali (1903), 30 CaL, 463. Thus a aou ta a 
Mitakshara family was held not to be bou^d by a sale in defiaaoe oC 
9 , hu 63 
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see. 99 under a decree obtained against the father, although he 
might be bound by a sale under a mortgage-decree against the father. 
Mutkuratnan v. Sundra (1899), 9 M. L. J., 113. Where in execution 
Swtrlivoia ® decree upon the covenant, the mortgagee obtained an order foi 
tion of vol«. the sale of the mortgaged property giving him.the same rights against 
the sale-proceeds as he had against the property ; it was held that the 
order for sale at the instance of the mortgagee was illegal under sec. 
99, and that the clause in the order giving the mortgagee the same 
rights against the sale-proceeds as he had against the property sold 
was void and of no effect as against a judgment-creditor who was no 
party to the order. Orant v. Subrahmanyan (1898), 22 Mad., 241 ; 
9 M. L. J., 179. And a sale was held void although only a portion of 
the property was under mortgage. Sonu v. Behari (1905), 33 Cal., 
283. But see TarocAandv. Imdad (1896), 18 All., 325 ; Mayan Pathuti 
V. Pakuram (1898), 22 Mad., 347 ; 9 M. L. J., 98 ; Thaleri v. Thandora 
(1899), 10 M. L. J., 110 ; disting. Sathuvoyyan v. MuJth^sami (1888), 
12 Mad., 325 ; Durgogga v. Ananthu (1890), 14 Mad., 74 ; Muihu v. 
Sita (1898), 22 Mad., 372 ; where the interests of third persons not 
parties to the suit were concerned. The mortgagor could apply to 
have the sale set aside under sec. 244, Civil Procedure Code of 1882, 
before the confirmation of the sale, but not after confirmation. See 
Sonu v. Behari, supra. In the following cases the sale was held not 
liable to be questioned although not in accordance with the provisions 
of sec. 99, as the parties did not object in proper time. Dharanikoia 
V, Budharaau (1907), 30 Mad., 362 ; Kishan v. Vmrao (1908), 30 All., 
146 ; 5 A. L. J., 121 ; see also Lachmi v. Na^nd (1902), 29 Cal., 539 ; 
Soob Haje 6 C. W, N., 484 ; Mangli v. Pali (1904), 1 A. L. J., 360. And there can 

**^*^** however be little doubt that a sale in contravention of sec. 99 is not 

a nullity, but merely an irregular sale which is liable to be avoided. 
Khairajmal v. Daim (1904), 32 I. A., 23 ; 32 Cal., 296 ; Ashutosh v. 
Behari (1907), 35 Cal., 61 ; 11 C. W. N., 1011 ; 6 C. L. J., 320 ; Muthu 
v. Karurpfan (1907), 30 Mad., 313 ; 17 M. L. J., 163; Muhammad v. 
DiUukh (1906), 27 AU., 517 ; 2 A. L. J.^ 210. 


Odii 0 tructioii Inartlatloall^ Avmvm deortNMS how ooiutraod.— See Lai 

iu«S^"»wn Behary v, RtAibar (1898), 26 Cal., 166 ; Jogtmayay. TMkonmtee (1896), 
^deormw. 24 Cal., 473 ; Faxil v. Kritm (1897), 26 Cal., 580 ; Chandra v. Bartoda 
(1896), 22 Cal., 813 ; PoioiuHMt V. yorotn (1900), M All., 401 ; 

Ptllat V. 3PAaMj<il*an»»»oi (1896), 20 Mad., 78 ; Uvfknranian v. BUap- 
pammi (1898), 22 Mad.f372 v. Bama (190^, 4 C. L. J., 638. 

For cases before the Ttansfe ^ Property Act, see lJe6» PftMi* (1881), 
3 All, 388, P. B. ; Ram v. Bagku (1880), 3 All., 289 j Seimo v. Moran 
(1879), 4 C. L. R., 11. - 
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rule allows a mortgagee to bring a suit for sale after obtaining a judgment lowed, 
on the covenant, as did the repealed sec. 99 of the Transfer of 
Property Act. Before the {mssing of that Act, the law was rather in a 
confused state. See Gumani v. RamajHidaraih (1880), 2 All., 838 ; 

Bakraichi v. Surju (1881), 4 All., 257 ; Pmmo v, Behari (1880), 3 All,, 

297 ; Jonmeajoy v. Dossmoney (1881), 7 Cal., 714 ; Eimm v. Raj Gootnar 
(1875), 23 W. B., 187 ; Rajkishore v. Bhadao (1881), 7 Cal.. 78. But 
the mortgagee could always maintain a second suit on his Hecurity if 
the court which tried the first suit had no jurisdiction over the land. 

Girish v. Ramessuree (1874), 22 W. R., 308 ; Bunysee v. Soodist (1881), 

7 Cal., 739 ; 10 C. L. R.. 263 ; NaraMnya v. Venkata (1892), 16 Mad., 

481. It seems that the mortgagee may bring a suit for sale, even if he 
suffers the judgment on the covenant to be barred by limitation. But 
.sec Calinath v. Kunja (1883), 9 Cal.. 651, a case not decided under the 
Transfer of Property Act. Cf. Chunnl v. Banaspat (1886), 9 All., 23 ; 

O'Brien v. JOim (1863), 4 Cliff., 396 ; see also Jones, sec. 937 ; Lloyd v. 

Mason (1814), 4 Hare, 1.32 ; Exp. Sheil (1877), 4 Ch. D., 789. Where, 
however, a mortgagee had previously instituted a suit for sale to 
enforce his security ])iit was content in that suit to take merely 
a money-decree, he was lield not entitled to bring another suit for sale of 
the moi’tgaged property, such suit being barred as res jndimta* Shibu v. 

Chandra (1906), 33 C-al., 849. But where a sale Nvas set aside as being in 
contravention of the provisions of sec. 99, the mortgagee was held 
not to be debarred from subsequently bringing a suit for sale on his 
mortgage. Bhola v. Muhammad (1903), 26 All., 223. This rule only 
relieves a mortgagee from the restriction placed on the s])litting of his 
remedies, leaving the rest of tlie restriction unimpaired. 8ee Govind 
v. Parashram (1900), 25 Bom., 161, For the Roman Law on the 
subject, see KelleheF, p. 77. 

Policy of the law. — It has been said that on the jirinciple Application of 
underlying sec. 99, it was impossible for the mortgagee to acquire an 58 , 
irredeemable title vrhether the property was sold by himself or 
purchased by him at a sale in execution of a decree obtained by a 
third person, even in the absence of any evidence of fraud or collu- 
sion between the mortgagee and the latter. See Martand v. Dhondo 
<1897), 22 Bom., 624 ; Mayan v. Pakuran (1898), 22 Mad., 347 ; 

Erusuppa v. Commercial, <fec.. Bank, Ltd. (1899), 23 Mad., 377. 

See also Prusappa v. Commercial, dkc., Bank (1899), 10 M. L. J., 91, 
where the principle received a further elusion. Cf, KttUan v. 

Krishnam (1902), 12 M. L. J,, 390. But argoments derived from under- 
lying principles are seldom very conclusive. See Sesha v, Krishna ^ 

(1900), 24 Mad., 96; Ihkotha v. Chakkiamma (1903), 27 Mad., 4^. 
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See also the cases cited in note 2, p. 607, ante. The dictum in 
Pandiam v. Kishun (1910), 14 C. W. N., 679 ; 12 C. L. J., 674 that 
it is a well established principle that a purchase by the mortgagee of 
the equity of redemption constitutes him a trustee for the mortgagor 
and that he does not acquire an irredeemable title is too wide. 
See Mohant Ram Sunder v. Natkuni (1911), 13 C. L. J., 664, for the 
results which this rule is intended to prevent. , 

chwitM. 15. All the provisions contained in this Order as to 

the sale or redemption of mortgaged property shall, so 
far as may be, apply to property subject to a charge 
within the meaning of section 100 of the Transfer of 
Property Act, IV of 1882. 

This rule has been enacted and the provisions relating to the 
procedure for enforcement of charges contained in sec. 100 of the 
Transfer of Property Act have been repealed. 

Sale or re- ^ provisions, ftc. — ' ' It seems on the whole to be settled 

ofUM of charge that where there is a charge simpliciter and not a mortgage, or an 
agreenient for a mortgage, then the right of the parties having such 
a charge is a sale and not a foreclosure.” Per Lord Chancellor 
Hatherley in Tennant v. Trenchard (1869), L. R., 4 Ch., 537. See 
also Earl Poulett v. Hood (1866), 35 Beav., 239, 240; cf. Sampson 
PaUison (1842), 1 Hare, 533 ; In re Owen {ISU), 3 Ch., 220. Disting, 
Hornsey District Comwil v. Smith (1897), 1 Ch.,864, 865, decided on 
a special Act. Strictly speaking there is no suit for redemption in the 
case of a mere charge. Narayana v. V enkataramana (1902), 25 Mad., 
220, 240. It would seem that a charge though created by a decree 
can only be enforced by a suit for sale.' See notes under r. 14, p, 
984, anJte, 

In the case of annuities, it is sometimes eictremely difficult to say 
whether there is a charge on the estate itself so as to be realusable 
by the sale of it, or only on the rents and profits. No general or in* 
flexible rule can be laid down, the question being one purely of intentioa 
to be ascertained from the language of the instrument. Clifford v. 
Arendell (1860), 1 DeG. F. & J., 307, 311. Cf. Taylor v. Emerson 
(1843), 6 Ir. Eq., 224. A sale may be directed in Ihigland though 
there is no express charge on the land, to raise arrears of a rent charge 
issuing out of the rents and promts of the land, ffombro v. Sambro 
(1894), 2 Ch., 564. Ois&fig, Bkio y. Hope Edwards (1901), 1^ 
Ch., 419 ; cf. Ohuraman v. (1887), 9 All., 591 ; Ohaiamanna re JMh 

hamma (1883), 7 Mad., 23. For the right of a tenimt for to claun. 
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that sums spent by trustees on improvements shall be charged on the Obarfe*. 
corpus, he keeping down the interest ; see Oucht^rlony A OucfUerUmy 
(1888), 11 Mad., 360. Kent is not a charge, in Bengal, within sec, 
lOOof the Transfer of Property Act. Fotick v. Foley (1887), 15 Cal., 

492; Tarini v. Naraiu (1889), 17 Cal., 301; Sourendro v. 

Shorno (1898), 26 Cal., 103. Cf. Gajapuity v. Sarya (1898), 22 Mad., 

11 ; Linyon v. Bikratna (1900), 10 M. L. J.. 256 ; Royzuddi v. Kalinuth 
(1906), 33 Cal., 985 ; 4 C. L. J., 219 ; but see Ratan v. IJnml (1897), 

11 C. P. L. R., 95. It may be noted that under the Bengal Tenancy 
Act the charge created by sec. 65 can only be enforced by the sale of 
the tenure or bolding and in no other way. Shosi v. Gotjan (1894), 

22 Cal., 364. 

See notes to sec. 100 of the Transfer of Property Act, ante, 

.4s to whether the holder of a charge is entitled to obtain a decree 
under r. 6, ante, see Uttam v, Phulman (1905), 28 All., 365 ; 2 A. L. J., 

379. 


FORMS. 

Forms of pleadings in mortgage-suits given in Appendix A, 
Schedule I of the Code of Civil Procedure, 1908. 

APPENDIX PLEADINGS. 

PLAINTS. 

No. 45. 

^Foreclosure or Salk. 

(Title,) 

A. B. the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage : — 

(a) (date) ; 

(5) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; . 

(e) (property subject to mortgage) ; 

(f) (amount now due) ; • ^ • 

(p) (if tie flaifUiff^s tide is derivative, state shortly the transf^s 
or devotutian under which he daims). 

(If the plaintiff is mortgagee in posossston^ add.) 
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3. The plaintiff took possession of the mortgaged property on^ 

the day of and is ready to account as mortgagee in 

possession from that time. 

[As in paras. 4 and 5 of Form No, l.p 

4. The plaintiff claims : — 

(1) payment, or in default [sale or] foreclosure {and possession] ; 

[Where Order 34, rule 6, applies J] 

(2) in case the proceeds of the sale are found to be insufficient 
to pay the amount due to the plaintiff, then that liberty be reserved 
to the plaintiff to apply for a decree for the balance. 


No. 46. 

Redemptiox. 

{Title,) 

A, JS., the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagor of lands of which the defendant 
is mortgagee. 

2. The following are the particulars of the mortgagee : — 

(a) (date) ; 

(fe) (names of mortgagee and mortgagor) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(/) (’/ plaintiff's title is derivative^ state shortly the transfers 
or devolution under which he claims), 

{If the defendant is mortgagee in possession, add). 

3. The defendant has taken possession [or has received the rents] 
of the mortgaged property. 

[u4a in paras, 4 and 5 of Form No, 1.]^ 

4. The plaintiff claims to redeem the said property and to have 

the same reconveyed to him {and to have possession thereof]. 

^ ■ ’ . ^ . ■ ♦ ■ 

^ Paragraphs 4 and 5 of Form No. 1 referred to above aire 

4. [Facts showi^ when e04(Se o/ action arose and Moi the Court hoe juris 

diction,] . 

5. The \^lue of the sublbDt'^aiatter ol the sint lor ps^cposiB of jiirtadio« 

tlon is rupees rupees. 
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WRITTEN STATEMENTS. 

No. 11. 

Defence to suit for. foreclosure. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff {if more 
than one transfer is alleged^ say which is denied). 

3. The suit is barred by article of the sect>iid 

schedule to the Indian Limitation Act, 1877. 

4. Tlie following payments have been made, vis : — Rs. 

{Insert date.) , • " • • • • 1,(XX> 

{Insert date.) , • • * • • • 500 

5. The plaintiff took possession on tlie of , and has 

received the rents ever since. 

6. That plaintiff released the debt on the of 

7. The defendant transferred all his interest to A. B. by a docu- 
ineiit, dated 


No. 12. 

Defence to suit for redemption. 

1. The plaintiff’s right to redeem is barred by article 
of the second schedule to the Indian Tamitation Act, 1877. 

2. The plaintiff transferred all interest in the property to A. B. 

3. The defendant, by a document dated the day of 

transferred all his interest in the mortgage-debt and property 

comprised in the mortgage to A. B. 

4. The defendant never took possession of the mortgaged pro- 
perty, or received the rents thereof. 

{If the defendant admits possession for a time only, he shonhi state 
the time, and deny possession beyond what he admits.) 


Forms of decrees in mortgage-suits in Appendix D, Schedule I, 
of the Code of Civil Procedure. 

APPENDIX D.— DECREES. 

No. 3. 

Preliminary Decree for Foreclosure. — (O. 34, r. 2.) 

(r»rfe.) ^ • • 

This suit coming on this day, etc. ; It is hereby declared that the 
amount due to the plaintiff on account of principal, interest and 
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costs calculated up to the day of 19 , is 

R». ; and it is decreed as follows : — 

(1) That if the defendant pays into Court the amount so declared 

due on or before the said day of 19 , the 

plaintiff shall deliver up to the defendant, or to sucli }>er8on as he 
appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, retranufer the property 
to the defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming under him. \WheTe 
the plaintiff claims derived title add or hy those under rrhoni he 
dairnsJ] \JVhere the plaintiff is in possession add and shall put the 
defendant in possession, of the property 

(2) That if such payment is not made on or before tlie said 

day of 19 the defendant shall be debarred from all 

right to redeem the p^opert 5 ^ 


Schedule, 

Description of the mortyaged property. 


No. 4. 

Preliminary Decree for Sale. (O. 34, r. 4.) 

(Title,) 

This suit coming on this day, etc. ; It is hereby declared that the 
amount due to the plaintiff on account of principal, interest and costs 
calculated up to the day of ^ 19 is 

Rs. and that such amount shall carry interest at the 

rate of per cent, per annum until realization ; and it is 

decreed as follows : — 

(1) T|^at if the defendant pays into Court the amount so declared 
due on or before the said day of 19 , the plaintiff 

shall deliver up to the defendant, or to such person as he appoints^ 
all documents in his possession or power relating to the mortgaged 
property, and shall, if so required, retransfer the property to the de- 
fendant free from the mortgage and from all incumbrances created 
by the plaintiff or any person claiming under him. \Whe$*e ike 
piaintiff claims hp derived tj^ add or by those under whom he cZatfita. j 
\Where the plaintiff is in possesion add and shall put the defe^idmtt in 
possession of the property.} / ^ ^ ^ ^ 
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<2) That if such payment is not made on or before the said 
day of 19 the mortgaged property or a sufficient part 

thereof be sold and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paM into Court and applied in 
payment of what is declared due to the plaintiff as aforesaid together 
with subsequent interest and subsequent costs, and that the balance^ 
if any, be paid to the defendant, 

(3) That if the net proceeds of the sale are insufficient to }>ay such 
amount and such subsequent interest and costs in full, the plaintiff 
shall be at liberty to apply for a personal decree for the amount of the 
balance. 

Schedule. 

'Descript mn of the mortgaged property. 


No, 5. 

Preliminary Decree for Redemption. (O. 34, r. 7.) 

(Title.) 

This suit coming on this day, etc. ; It is hereby declared that the 
amount due to the defendant on account of principal, interest and 
costs calculated up to the day of 19 is 

Rs. ; 

and it is decreed as follows : — 

(1) That if the plaintiff pays into Court the amount so declared 

due on or before the said day of 

19 , the defendant shall deliver up to the plaintiff, or to such 

person as he appoints, cill documents in his possession or power relating 
to the mortgaged property, and shall, if so required, retransfer the 
property to the plaintiff free from the mortgage and from all incum- 
brances created by the defendant or any person claiming under him. 
[Where the Aefendant claims by derived title add or by those under 
whom he claims.'} [Where the defendant is in possession add and shall 
put the plaintiff in possession of the jyroperty.} 

(2) That if such payment is not made on or before the said 

day of 19 , the plaintiff shall be debarred 

from all right to redeem the property, [// the mortgage is simple 
or usufructuary substitute the property shall ^p^soJd.} 

Schedule. ^ 

Description of the mortgaged property. 
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No. 6. 


Decree for foreclosure. — First Mortgagee v, Seconb Mort- 
gagee AND Mortgagor. — Successive periods for 
redemption. 

(Title.) 

• 

It is hereby declared that the amount due to the plaintiff on account 
of principal, interest and costs calculated up to the 
day of 19 (a) is Rs. x, and that on the 

day of 19 (b) there will be due to the plaintiff for 

interest the further sum of Rs. , making in all Rs. y ; 

and it is further declared that on the day of 

19 , (6) there will be due to the first defendant on account of 

principal, interest and costs Rs. :r ; 

and it is decreed as follows 

(1) That if the first defendant ]>avs into Court the said sum of 

Rs. Xy on or before the said . day of 

19 , (a) the plaintiff shall deliver up, etc. (as in Form No. 3). 

(2) That in default of the first defendant paying the said sum on 
or before the said day he shall be de!>arred from all right to redeem 
the property. 

(3) That in case of such foreclosure and if the second defendant 
pays into Court tlie said sum of Rs. y, on or before the 

day of 19 , (6) the plaintiff shall deliver up, etc. 

(as in Form No, 3). 

(4) That in default of the second defendant paying the said sum 
on or before the said day he sliall he debarred from all right to redeem 
the property. 

(5) That in case the first defendant shall redeem the mortgaged 

property, if the second defendant pays into Court the said sums of 
Rs. y and Rs. z on or before the day of 19 r 

(6) the first defendant shall deliver up, etc. (as in Form No, 3). 

(6) That in default of the second defendant paying the said sums 
on or before the said day he sliall be debarred from all right to redeein 
the property. [Where second defendant is in possession add and 
shall put the first defendant in possession cf the 

(o) Insert a day Within siR iRonths from the date pf decree* 

(h) Insert a day within tkreo months from the date nirnitfoiied in (a)* 
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No. 7. 


Decree for Sale. — First Mortgagee t\ Second Mortgagee and 
Mortgagor. — One period tor redemption. 

(Title.) 

It is hereby ^declared that the amount due to the plaintiff on 
account of principal, interest and costs calculated up to the 
day of 19 is Rs. ar, and that on the said day there will 

be due to the first defendant on account of principal, interest and costs 
Rs. y ; 

and it is decreed as follows : - 

(1) That if the defendants or either of them pay into Court the 

said sum Rs. x on or before the said day of 

19 the plaintiff sliall deliver up., etc., (as in Form No. A), 

(2) That if payment of the said sum is not made on or before 

the day of 19 , the mortgaged pro- 

j>erty or a sufficient ])art thereof be sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be paid into 
C'ourt to the credit of this suit, and applied, first, in payment to the 
plaintiff of the said sum of Rs. x and such subsequent interest and 
costs as may be allowed b}^ the Court ; secondly, in payment to the 
first defendant of the said sum of Rs. y and such subsequent interest 
and costs as aforesaid ; and tluit tin* balance, if any, be paid to the 
second defendant. 

(3) That in case the defendants or either of them shall pay the 
said sum of Rs. x as aforesaid, he or they shall be at liberty to apply 
to the Court that the plaintiff’s mortgage may be kept alive for the 
benefit of the person making the said payment or otherwise as he or 
they may be advised. 

(4) That if the net proceeds of the sale are sufficient to pay the 
said sum of Rs. x and such subsequent interest and costs in full, the 
plaintiff shall be at liberty to apply for a personal decree for the amoimt 
of the balance. 


No. 8. 

Decree for Sale. — Second Mortgagee v. First Mortgagee and 
Mortgagor. — One period fob redemption. 

(TiOe). ^ • • 

[Insert declarations of the amounts due to the plaintiff Rs. y and 
to the first defendant Rs. x as in Form No. 7.] 
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And it is decreed as follows : — 

(1) That if the plaintiff or the second defendant pays into Court 

the said sum of Rs. x on or before the said day of 

19 , the first defendant shall deliver up, etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before 

the day of 19 , the first defendant shall 

be at libei*ty to apply that the suit be dismissed or for the sale of the 
mortgaged property ; and in case he shall apply for a sale the mort- 
gaged property or a sufiicient part thereof shall be sold free from the 
incumbrances of the plaintiff and first defendant and the proceeds 
of the sale (after defraying thereout the expenses of the sale) shall be 
paid into Court and applied, first, in payment to the first defendant 
of the said sum of Rs. x and such subsequent interest and costs as may 
be allowed by the Coiu't ; secondly, in payment to the plaintiff of 
the said sum of Rs. y and such subsequent interest and costs as 
aforesaid : and tliat the balance, ‘if any, be paid to the second 
defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. x into Court 

on or before the day of 19 , the second 

defendant shall be at liberty to pay into Court the said sum and the 
sum of Rs. y on or before tlie day of 19 , 

and thereupon the plaintiff shall deliver up, etc. (as in Form No. 4). 

(4) That if the plaintiff shall pay the said sum as aforesaid but the 
second* defendant shall fail to pay the said sums as aforesaid the mort- 
gaged property or a sufficient part thereof shall be sold, and the pro- 
ceeds of the sale (after defraying thereout the expenses of the sale) 
shall be applied in payment to the plaintiff of the said sums of 
Rs. X and Rs. y and such subsequent interest and costs as may be 
allowed by the Court, and that the balance, if tany, be paid to the 
second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay 
the said sums, interest and costs in full, the plaintiff shall be at liberty 
to apply fior a pei’sonal decree for the amount of the balance. 

No. 9. 

Decree for Sale. — Sub-Mortgagee Mortgagee and Mortgagor, 

THE AMOUNT OF THE ORIGINAL MORTGAGE EXCEEDING THAT 
OF THE SUB-MORTGAGE. 

" (Sfm) 

[Insert declarations of the amounts due to the plaintiff Rii« x and 
to the first defendant Rs. y '|i.8 in Porin No. 7*] 
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And it is decreed as follows : — 

(1) The first defendant and the second defendant shall be at 

liberty to pay into Court the said sums of Rs. x and Rs. y respectively 
on or before the day of * 19 , and upon 

either of the said payments being made tin? plaiiitifT shall deliver up, 
etc. (as in Form No. 4), and thereupon the sum of Rs. x shall be paid 
to the plaintiff. 

(2) In the event of pavment by the second defendant as af<»resaid 
the first defendant shall also deliver up, etc. (as in Form No. 4), and 
thereupon the residue (after payment to the ]>lHintiff as aforesaid) 
shall be paid to the first defendant. 

(3) In default of payment by the first and second defendants as 
aforesaid the mortgaged property or a sufficient part thereof shall W 
sold, and the proceeds of the sale (after deductiug thereout the fDxpeiises 
of the sale) shall he paid into Court and applied first in payment 
to the plaintiff of the said sura of Rs. x and such subsequent interest 
and costs as may be allowed by the Court (but so that the aggregate 
amount of principal and interest shall not exceed the anumiit of prin- 
cipal and interest due to first defendant) ; secondly, in payment 
to the first defendant of the e.xccss of Rs. y over Rs. x and such subse- 
quent interest and costs as aforesaid ; and that the l>alance, if any, 
be paid the second defendant. 

(4) In the event of payment by the first defendant and in default 
of payment by the second defendant as aforesaid, the first defendant 
shall be at liberty to apply for the sale of the mortgaged property, 
and thereupon the same or a sufficient part thereof sliall be sold, uiui 
the net sale-proceeds shall be applied in payment to the first defendant 
of the said sum of Rs. y and such further interest and costs as may be 
allowed by the Courts and the balance, if any, shall be paid to the 
second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the 
aforesaid sums with further interest and costs the plaintiff or the first 
defendant, as the case may be, shall be at liberty to apply for a |ier- 
sonal decree for the amount of the balance. 

No, 10. 

Final Decree for Foreclosure. (O. 34, r. 3.) 

(Title.) • • 

Upon reading the decree passed in the ^bove suit on the 
day of 19 , and the application of the plaintiff dated 
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the day of 19 and after hearing 

pleader for the plaintifE and {deader for the defendant, 

and it appearing that the payment directed by the said decree has 
not been made : 

It is hereby decreed as follows : — 

That the defendant and all persons claiming through or under 
him be debarred from all right to redeem the mortgaged property set 
out and described in the schedule hereunto annexed. [Where the 
defendant is in 'possession add and shall put the plaint iff in possession 
of the said property.'] 


Schedule. 

jyescription of the mortgaged property. 

No. 11. 

Decrke against Mortgagor personally. (O. 34, r. 6.) 

{Title.) 

Whereas the net proceeds of the sale held under the final decree 
for sale passed in this suit on the day of 19 , 

and now in Court to the credit of this suit, amount to Rs. y, and there 
is now due to the plaintiff the sum of Rs. x mentioned in the said decree 
together with the further sum of Rs. interest thereon at the rate 

of 6 per cent, per annum from the day of 19 

to this day, and also the sum of Rs. for liis cost, of this suit subse- 
quent to the decree, making a balance due to the plaintiff of Rs. z. 
And whereas it appears to this Court that the defendant is {personally 
liable for the said balance ; 

It is hereby decreed as follows : — * 

(1) That the said sum of Rs. y be {wiid out of Court to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of 
Rs. * with interest thereon at the rate of 6 per cent. {>er annum from 
this day to the date of realization of the said sum. 
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in suits for sale . . 951 
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redeeming . . 501 
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when taking possession under defective decree . •• •• 
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when mortgagee validly acquires equity of redemption . . . . . . 525 
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mortgagee how far chargeable for improper management . . 527-528 

mines, mortgagee accountable for opening now, when . . . . 528-52f> 
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when salary of manager allowed .. .. .. 516-517 

for proper management .. .. .. 541-542,790 

a percentage on gross collections generally alloued . . . . . . 542 

(^osts of actions for realizing rents not included in such percentage . • . . 542 

money spent to support mortgagor's title as well as to establish his own 542-643, 791-792 
costs of action how calculated .. .. .. .. *543 

what costs allowed to mortgagee . . . . . . 543 

payments for preservation of property allowed . . 304, 544* 790-791 

expemiM of renewing lease • • .. .. . . 287,544 
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duty of mortgagee to apply inaoranoe money in reinstating property. . 544, 689 
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(i9es Esfaxbs.) ^ 

mortgagee allowed expenses of ifibl^Fements in what cases • . 550^te7 

(iSfee iMFEoviBMBirrs.) 
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accounting where no allowance for improvements made , . , , 557 
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Mode of taking accounts . . 561 — 508. 802 — 805, 937-988, 968-969 
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when rest first made . . . . . . . . . . . . 562-563 
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procedure when mortgagee refuses or neglects to deliver accounts . . . . ^ 565 
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liability of pledgee pf negotiable security ... . . . . . . 569 
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pledgee of tangible movable property bound to use ordinary diligence . . 570 

pledgee liable to account for profits actually received . . . . . . 57U 

but not for benefits incidentally arising out of his possession . . . . 570 

right of pledgee to charge for expenses attending care of property . . • . 670 

when puisne pledgee may charge expenses against prior pledgee . . . . 670-67 1 

mode of aocounting in case of mortgage of share in a partnership . . . . 571 

cannot be claimed against co-owner of patent, who has taken mortgage of the 

other share .. .. .. .. •• •, 671-672 

settled accounts when re-opened . . . • , • • - 934, 936 
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Accretions — {See Accbssions.) 

Actionable Olaim— / 

assignment of, passes securities therefor 
efiect of payment to assignor 

G, LM 


71.72, 667 
92 *^ 

64 
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definition of 
what oonstitutes 

instanoeM of . . * . . 

Transfer of 
how effected 

when notice of transfer, should t)e given to debtor 
notice of transfer if affects priority 
notice of transfer of, form of 

transferee takes subject to all liabilities and equities 
negotiable instrumen t not subject to rules governing 

Actual Notloe-— Notice.) 

Adjustment*- 

by^mortgagor after preliminary decree before deonjc? absolute 

Administrator— 

power of, to create mortgage 
(See Exbcutoii.) 

Advances — (See Future Advances.) 


Page. 
037 
043, 044 
043 
t»08.914 
91U, 911 
910,911 
912—914 
914-915 
91.5—918 
91 7t 920 
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190—192. 003 


After acquired property — (See Estoppel, Future Property.) 


Agent- 

lien of 

mortgagor when treated as, of mortgagee 
power of, strictly construed 

principal when bound by acts in excess of authority' 
pledge by mercantile, of goods or documentary title to goods 
of mortgagee not allowed to purchase in case of sale under power 
where notice to, is equivalent to notice to principal 
(See Notice. Imputed notice.) 

when a person is authorized to accept payment of mortgage-money as 
receiver appointed of mortgaged property merely an, <if mortgagor , . 
whether mortgagee liable for negligence of, in not collecting rente 
lawyer when treated as 


140 
202 
. . 186-187 
187 

.. 187-188 
276 

436, 448-449 


..451, 751 
519 
531 
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fettering equity of redemption not allowed .. .. 32-33,210 — 221,752 

for purchase by mortgagee at fixed price . . • . . . 224, 751-752 

for pre-emption allowed . . . . . . . . . . 224 

for payment of unsecured debts due to mortgagee before redemption when 
enforced .. .• .. .. 225-226 

AUuuutlon — (i8ee Covenant against Alienation. ) 


AUowauoes— 

what, made to mortgagee ^ .. 516 — 518, 541— 557, 789 — 793 

to mortgagees of West Indian estates ^r personal trouble •• .. 214ii. 

(git Aoooxmrs, Improvements.) 


Alt0fatlOII«H^«« Material Alteration.) 


15 
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Aiiplent Law— 

pledge in, either a gage or a mere right of detention 
delivery of possession, iniportauee of, in 
(5€€ Roman Law.) 


lOvll 

10 , 


Anomalous Mortgages-- 

what are 

when mortgages Vjy conditional sale classed as 
rights and liabilities of parties in, how regulated 
{See Custom ar v Mouto A(jb s. ) 

Appeal— 

from order ni«i allowed 

from preliminary decree, whether oxt(Mids time for r(Klem]>tion 

from order refusing extension of timo of payment 

from order on application for order absolute 

pendency of, no ground for refusing to make order absoluUt 

mortgagee’s right of, against order disallowing costs 

rule as to ]>artie8 in 


70, 101-102, 8:W— «3« 
91 

203. 833—836 


945 
.. 947 

949. 977 
949, 958-959 
950 
942 
.. 932 


Apportionment— 

of redemption money how made whtue puortgagee pure bases a part of mortgaged 
premises .. .. .. 007,015-610.027.909-970 

of benefits in eonsequence of transfer .. 078-679 

(See Contribution.) 


Appropriation of Payments— 

mortgagor has first right to makt; 

t^xpress intimation of intention not necessary . . 

where mortgagor’s money (u)mes without his know'ledge to mortgagee 

of payments on collateral security 

of money received by means of or by virtue of security 

mortgagee’s right when mortgagor s intention not intimated 

general payment how applied 

account between the parties not comdusive . , 

mortgagee holdiiijf two mortgages may make, how 

payment in respect of composition for several debts 

how made by law' whtpre not made by debtor or creditor . . 

by one of several joint- mortgagors 

no appropriation by mortgagee of rents and profits, until accounts taken 
rule in Clayton’s case as to, when applied 
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,. 513w. 

511- 512 
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512- 513 

513- 514 
564 
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Appurtenances— Fixtcre.s.) 
Assignee — {See Purchasbb, Transferee.) 


Assignment— 

what passes on, of property . . . . . , ^ ^ 065—668 

of mortgage-debt generally draw's after it the securities therefor . . 71-72, 667 

notice to mortgagor of, of mortgage whether ft^essary .. 232, 010*911 

neoessity of registration of deed of / .. .. 72 

mere handing over title-deeds operates as, of equitable mortgage . . . . 329 

MoBTQAQB-DEBT, SUBBQpATION.) _ 
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Attaohmant— 

of land unnecessary in compulsory sale of mortgage-debt 
nature of right created by 

• 

Atteatation— 

meaning of 

effect of want of . . . . 

whether mortgage-deed without, admissible to prove personal covenanjf 
whether, implies knowledge of contents of deed 
what is proper 


Attommant— 

aooounting where mortgagor in occupation under attornment clause . . . . 52,1 

Bandbak— 

means a ‘ tie ’ or nespus, equivalent to lien of English law . . . . 37 

Banamldar— 

whether can sue on mortgage . . . . . . . . . , ngo- 

Bangal Tananoy Act— 

charge for rent under . . . . . . i;i4 

priority of charge under sec. 98 . . . . . . . . ..411 

priority of lien claimable by person interested in preserving leasehold 111, 412 

Billa of Sala Aota— 

protection to creditors against secret charge on movables in England under . . 109 


Bona flda Purohaaar — (See Purchaser for value without Notice.) 

Burdan of Proof— 

of notice 

that security is insulffcient is on mortgagee 
of notice to establish priority is on equitable mortgagee . . 
where priority of previous title is sought to be displaced . . 
whore mortgagee refuses or neglects to deliver accounts . . 
of wilful default against mortgagee lies on mortgagor 
that mortgagee has been paid in full from rents and profits is 
in redemption<suit where mortgage isjdenied* 

Bya*agraamant8— 

fettering equity of redemption .. .. 210 — 221, 228-229, 751-752 

(<Sfec Collateral Advahtaots, Redemption.) 

Bya-Ml-wufti— 

mortgage by conditional sale known in Bengal as . . . . 81n, 736 

..60,85 
62 

60-61, 85 

llapiMdty to Mortgaga — (See Power to Moeto age.) 

Oapaolty to taka Moptsaga-- 104-195, 662, 73a 

[ VoL / ends wM pOffeOSl. ] 


in form a sale with clause for repurchase 
regarded as a security in MahomedanlLaw 
origin of . . 

■ 

(See CoEDmoKAL Sale.) * 


380/1. 653-654 
204 
. . 380n. 

423 
. . 565». 
• . . . . 532n, 

on mortgagor 611, 75T 
614,968 


Page. 
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14771 , 742 
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Cestui que trust— 

lien of, on property purchased with trust -money 
\vhen not bound by wronj^ul acts of trustee 

Obarffe— 

definition in Transfer of Property Act . . , . 

distinction between charge and simple mortgage 

how created . . . . . . . . 104, 

does not necet^arily imply existence of debt ! . 

on movable property 

where debtor mortgages all his projierty without sjxHufyiug it 100, 
whether transaction purporting to create mortgagee may be treated as 
n^gistration of instrument creating, when iiocessary 
right of plaintiff to (daim, in action for cunitribution 
meaning of the word, in sec. 56, T. P. Act 
maintenance of Hindu widow, how' far a 
{See Libn.) 


Pag€, 

132,841-842 
^ 423,681-683 

104,837 
. 103-104, 837-838 

140, 172n, 839-841 
104 
846 

172, 173, 730, 837 
148, 149 
149 
370-371 
724 

137, 680-681, 841 


when created by oiicration of law .. .. .. ..841 

holder of, whether entitled to a |Hu*sofiaI decree . . . . . . . . 965 

of redemption by eo-mortgagor or by assignee (vf part, of mortgaged 
properly .. .. .. ..347-348,830-831 

how and against whom enforeeahle .. J04, 120, 1 40, 838 » 843-844, 988-989 

not eiifor<*ed against bond fide piindiaser .. ^ 120, 140,843-844 

otTei t of covenant to charge . , . . . . . . • • 839 


Chattels — Plbdgk.) 


Choses in Action- XenoN able (’i.aim.) 


Clogging Bquity of Redemption— 2 lo— .22I, 762 

BVB-AQRBEMENTS, ( V)!A.ATER Ah AoV AXTACIB. REDBAIPTIDN.) 

Go-defendants— 

rights of, in redemption actions when they are. mortgagee and sub -mortgagee 067-908 


Code of Civil Procedure— 

compulsory sale uij^d(*r, of dcjbt setmred hy mortgage of land 
application of, to execution of mortgage -decreets , . 

Collateral Advantage- 

mortgagee not <mtitled to <lerive . . 
application of rule in India . . 

agreement to give right of pre-emption to creditor 
right of mortgagee in some local mortgages 


79 

957-968 


, . 210—221 
. . '221—226, 751-762 
224,751 
225 


Collateral Contract— 

mortgagee’s right to profit out of .. .. •• •• -* 

Oo-Mortiragor— 

rights of, on redemption •• 134, 347-348, 830-831 

Joint Moktgaqob.) • ^ * 

Co-Mortgauee8—(*See Joint Mo BTO.AOBB8./ 

Composite Morti^ages . . 

• [ Vol. 1 ends wUh, 'page 631. ] 
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Oondltional sale, Mortfira^e by— 

definition of, in Tran«fer of Property Act . . 80, 728-729, 736 

distinction l^twoen, and English mortgage .. .. .. 81,101,738-739 

forms of . . . . . . . . . . . . . . 82 

{ 8 ee Mortoaos, Salk.) 

mortgagor not personally liable in 
possession whether given under . . * 

remedy of mortgagee in 

mortgagee in, may reserve right to sue debtor |>ersonally 

Oonaent daoree— 

whether inchidisd in O. 34, r. 5 . . . . . . . . . - b.55 

Oonsolidation of Securities— 

doctrine stated . . . . . . . . . . 27, 403 

not now allowed in the absence of contract . . . . . . 404,755 

right of mortgagee to tack unsecured debts . . . . . . 225-226, 404-405 

right of single tTcditor on redeeming double creditor to throw his debt upon both 

estates . . . . . . . . . . 356-357 

Oonatruotlon— 

regarding personal liability of mortgagor .. .. .. .. 70-80 

where question doubtful whether transaction a sale or mortgage . . . . 87 

rule as to, of ambiguous words . . . . • . • • 146-147 

X)arol evidence how far admissible .. .. 164 — 167, 105??, 739 

powers generally strictly construed .. .. .. 186-187 

whether mortgag(!-deed provides for post diem interest . . . . . . 504 

reference to former state of law in construing Transfer of Property Act 546-547 

of sec, 99 of the T. P. Act .. .. .. .. 983-984 

of mortgage-decrees . . . . . . , . . . 952, 969, 981* 

Oonstruotive Notice— N oticb.) 

Contract Act- 

attorney's lien under . . 
pledge of movables 

lien of partners on partnership proj^erty 
authority of mercantile agents to pledge 
damages for wrong to pledged goods 
tender under sec. 38 . . 


Oontribution— 

another form of marshalling . . . . . . . . . . 368 

general rule respecting .. .. .. ..368-369,814 — 817 

questions to bo determined in . . . . . . , . . . 369 

; where persons bound have unequal interests . . . . , . . 369-370, 816-817 

where properties subject to two or more ii^iutnbranci^s . . , . . . 373 

claim to, may be made against person not joined as party by mortgagee . . 369n. 

whether any distinction between redemption in usual way and forced saiq . . 370 

valuation at what date to be taken in settling amount of . . . . 373, 374, 816 

? improvement by purchasers not taken into account . . ' . . . . 374 

none, where payment by person primarily liable .. 374,816 


mortgagor cannot claim, against grantee with covenant against incumbrances 374, 815 

[VoL I ends wUhfO^ 
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Ooatributlon— Page. 

right to, may be negatived by (?ontract of p;irtieM . . . . .‘170-377* 816 

no right to, whore partieular property is primary- security . . 370, 377 

whei*o other property subsequontly charged J[or same debt . . , . . . 377 

obligation to, airisos only where propt^rtu'S are subject to tiU equal burden 377, 815 

in ease of devise of the mortgaged esttit<» . . . . . . 378, 817 

right of, where profierty liable^ to claim under doctrine of marshalling . . 378 

light of, where mortgagee himself purchases portion of mortgaged property . . 959 

limitation for* suits for .. .. .. .. .. 372 

right of plaintiff to claim charge in action for .. 370-37 1 , 815*816 

plaintiff occupies position of assignee of original security .. .. 37 1 ‘ 

no charge can he claimed unless mortgage wholly redeemed . . . . 373 

procedure in action for .. .. .. .. ..817 

Conversion— 

in ease of, s<H*iirity attaclnvs to purchase-money . . 273, 731, 794-795 

charge attaeh(*s to the whole pr(»<*eeds .. .. .. 273 

of movablo property .. .. .. .. .. 500 

place of suing where, of iriortgaged pro|HTty into money . . . . 576 


Corporations— 

not estopped frenn pleading inorlgage nttm rirrs . , . . 301 

pow’er to mortgage of . . . . , . . . J80 

may take imu’t gage alt hough not expressly aiit Viorised .. .. 195 

effect of taking mortgage* by, in violation of provisions of chart tu' . . 195 

• 

Co-sharer— 

lieni jf, on joint properl v for paym<*nl to preserve* it . . 1 12—120 

(-SVr Lien.) 


Costs— 

of Tnortgag<‘e, means such ceists as weiiild inelemnily him against loss 

mortgagee’s right to add his cost te> seu’urity . . 

meirtgageeV costs after <lecr»*e fe>r rt?dem|»tion or sale* 

mortgagor not personally liable for, cxce'pt in cases of iniscomlncl, 

foreclosure not nil owotl only for 

of foreclosure whenml lowed . . 

right to, how lost 

Older as to, when nppi alahle 

apportionment of 

serurity for 

of disclaiming defendants . , 
against mortgagee w’hen title-deeds lost 
against mortgagee when overpaid 
of redemption -action 


543 
019, 942 
(il9i?, 978 
619, 943. 902 
937 
942—944 
1)42, 971-972, 978 

942 

943 
956 

943-944,.972 

970- 971 
977 

971- 972 


Covenant asrainst Alienation- 

bare, does not amount to mortgage 145 

av|iethor purchaser from mortgagor buying with notice of, may be forocloaed in his 

absence . . . . it • . . . : .1 582n. 


Covenant to Indemnify— / 

of mortgagor extends to indeii\nifying against lawful title onlyj J * , . 279— 2S0 

but may be so worded as to extend to unlawful disturbances . . . . 280 

[ VoL I ends wUh page 631 . ] 
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Ck> vanant to Pay — 



Page, 

personal liability in the absence of 
(See Pbbsonal Liability.) 

•• 

•• 

277—280 

in simple mortgage . . . . ... 

. . 

. . 

.. 76—80 

in nsufruotuary mortgage 

. . 


93-94 

in mortgage by conditional sale 

. . 

. . 

81, 85, 90-91 

in English mortgage . . ... 

. . 


101 

does not run with the land in mortgages 

. . 

. . 

280 

mortgagee cannot avail himself of, made by third person in favour of mortgagor 280>2ftl 

Oustomary liortyayes— 




Dharthe . . . . . . . . ’ 



103 

llludwara 


. . 

. . 97, 102 

Kanom 



J()2. 833—836 

Kividu ott i 



836 

LakliamnkUi 


. . 

103 

Niawa 



103 

NirmuUii . . 



836 

Otii 



102, 833—836 

Otti kamparan 



836 

Peruartham 

. . 


81??, 836 

Waldi 



103 

Damages— 




right of mortgagee not in possession to maintain action for 


319, 764 

mortgagor when liable in, for withholding possession from mortgagee 

20,%204 

measure of, recoverable by mortgagee 


280, 319, 505, 764, 775 

measure of, for wrongful act of pledgee 


. . 

326—328 

for not executing a contract of mortgage 

•• 

•• 

732 

Damdupat— 




rule of 



507, (330, 939 

inapplicable to mortgages after T. P. Act 



509 

persons entitled to claim benefit of rule 



508 

rule how applied in making decrees on morigagt? 



508 

where interest payable in kind 


. . 

509??. 

where mortgagee charged with rents and profits 



566 

Date of Payment — [See Dborsb for Forbclosurb, 'ri-UE for Payment.) 


Debentures — (See MoBTaAQB-DBBBXTURES. ) 

Decree for oontributien— form of .. 

Decree for Foreelosure-- 

•• 

•• 

871 

forms of . . 

. . 

596— 

599, 603 w, 941 

time for payment allowed in . . . . 



599 

enlargement of time for payment allowed in 


.. 

948 

immediate, when passed . . . . . . 

•T • 

•• 

940 

(See Timb fob Payment.) 




. when mortgagee may apply for order •absolute 

. . 

. • 

(501 

l|Order absolute how obtained . . \ • 

, . 


<501 

‘ Where mortgagee has been guilty of unreasonable delay 

» • 

• • 

... 001 

effect of receipt of rent by mortgagee after day fixed for payment 

.. 

002 


[ Vol, I enAs with poge 631. ] 
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Decree for Voreolosure — cofitiuued. Page* 

frosli accounts taken and new day for payment fixed, wht*n . . 002, 047-948 

decree how worked out, where several successive mortgajjres . . . . 002 

debt discharged on, being made absolute , . . . . . . . . 004 

when court may order sale in foreclosure-action . . . . 004, 954 

personal decree when allowed along with . . , . . . 94 O 

against Crow n in England . . . . . . . . 940 

when mortgage includes movable property . . . . . . . . 040 

may defin * title olf paramount claimant .. 941 

against disclaiming defendant s .. .. .. .. 941*942 

notice to mortgagor if necessary liefore ortler absolute . . , , . . 940 

Decree for Money— 

whether decree upon mortgage is . . . . . . . 07 

Decree for Redemption —(svv kbdemptiox, Sorr.) 

Decree for Sale— 

form of . . . . . . . . . . tt05, 951 -952 

may enure to bcncHt of puisne mortgagee . . . . . . . . 995 

W'hcrc claim is only for instalment or interest .. .. 005 — -007, 959 

mortgagee may purchase at sah* under, with leave of court . . , . 007 

apportionment, where UKirtgagee ai^qiiin‘s interest in portion of property after <i97 

when court may make personal ilccree for balance . . . . . . tl9H 

right of puisne mortgagee to .. .. .. .. 5S4, 022* (i24, 951 

sub- mortgagee may ask for . . . . . . 9.59 

purchaser, rights of, umhu' .. .. .. .. .. 929 

nature of intc^rcst (umveyed to i>urchaser under imptTfcct ilecrce .. 590, 020- -022 

w’hen made in ac^tion tor forcelosuro . . . . . . f>94, 954 

when made in action for r«*demption . . . . 972, 974 

cannot bo enforced unless made absolute . . . . . . 952 

amount payable under final decree for sale 

(See Sale.) 

Deeds— 

order for deliverj^ of, when made in mortgage -decree 
{See CoxsTKUcTTON, Deposit or Title -bee i>s,) 

Dekkhan Agriculturists* Relief Act- 

right to redeem and right to foreclose not (ro-c.\tensive 

Deposit of Money— 

by mortgagor under sec. 192, T. V. Act 
when plea of tender must be accoinpaniijd by 
by mortgagor under sec. 82, T. P. Act 

Deposit of Title-deeds— 

mortgage created by . . .. .. 151 — 152, 742-742 

( See Equitable Moiito age.) 

does not create charge under sec. 100, T. P. Ac^ . . . . . , 194 

does not amoipit to pledge of deed- . . • * - * * * * * * * 

effect of lo|^ of deeds without negligence ^ . . . . . . . 740r 

by persons having partial interest . . . • . - . . - . ^749 

mortgage by, with a firm • . • • . . • • . . 749 

[ Voh I ends with page 631. ] 
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221 


222 , 851 
225, 91 1 
818-819 
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Destruction of Security— Page . 

extinction of mortgage by phynical . . . . . . 472, 49?> 

what amounts to . . . . . . . . . . . . 472 

liabiJity of mortgagee to pay rent reserved after . . • * • • 

, pofMonal liabiJity of mortgagor on . . . . . . • . • • 277 

Dtaarthe— 

a form of Punjab customary mortgage . . . . . . - . 103 

DiSChari^e — {^V y Extinction op fiTsotrniTiEs.) 


Dieclaimine defendants— 

right of, to cost 

decree for foreclosure against . . . . 

Dismissal— 

of action for reiloiiijition, effect <»f 

Dristi Bandhak— 

mortgage by conditional sale known in Madras as 

Bmblements— 

mortgagee entering ijito possession entitled to 

Bnffllah Law— 

of mortgage, hist orical outline of . . 

equity of r(^demption treated as an estate in the land 

l ight may not be limited or made burdensome even by eonsciit 

power of sale now implied in all mortgages by deed 

of notice 

(iSVc Mortgage, &c.) 

Bngllsh Mortffaae— 

definition of, in Transfer of Property Act 

distinidion between mortgage by eouditional sale and . . 

when mortgagee under, may foreclose 


943-944. 972 
941-942 

(»J7 


9 b?,. 


203 


. . 22—34 

... 30 

32 

.. 30-31 
64C 


JOl, 738 
81, 101, 738, 739 


208 


SInlarjrementof Time— (aSVc 3 ime for Payment.) 


Bquitable AssiKnnieiit— 

mortgage of property not in existence treated in English law as 
of exjiectancy in English law 

Bquitable Lien— Lien.) 


174 

658 


Oquitable MortsraKe— 

peculiar to English Law . . . . • 

properly, only agreement to make legal mortgage^ 
term used in opposition to legal or common law mortgage 
pledges of future property . . . . . * 

where transaction fails as a mortgag| for want of formalities 
' modes of creating . . ! . . 

by deposit of title-deeds \ . . . . 151 

restricted to certain towns by Transfer of Property Act . . 
English law regarding . v .. 


162-163 
157 
152, 163 
174 
.. 148w. 
. . ^ 157-158 

—153, 1585-160. 742-743 
153, 164, 743 
153 


[ Vol. I ends ] 
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Qqoltable Movtsase — continued, 

moraoramium ac*companyiiiif deposit of title-doed^ in 
{See Memoram)t:m.) 

-• 

registration of luoinoranduni when iUM*c.ssar\' 
admissibility of parol evulouc'c* to prove tc*rnis of contraol 
{See Oral EvinEyris.) 

where doeunu>nt.iiof registered, nor loan followed by deliver^ of (h‘ed 
merge r of, where formal mortgage* e‘xeente'el . . 
imt ail oral agreement iindew Indian Re»gistration Aet 
delivery of all iitle-eh*eds* not necessary 
immediate* <le|>osil not n<*c<‘ssary in English law 
eleditor must rt*ally part with peisse^ssiem of de*eds 
what is sufficient eleliverv 
deliv<‘ry d<’e<ls men*ly for preparing formal mortgage does not eon 
what ])rofH‘rties jind interest inchid<*(l in, bv deposit 
for what d(‘bts, operates as security 

subsequent advn.nces on parol agre*e*m<*nt may be covewe'd by 
not eniforce'd against tmnd fitie ^mrehase r for value 
mortgagor not bound to give notiee* to mortgag«*e before repayment in 
remedies of mortgagee in 
mortgagee* hy, entitled ti' ac<‘essions 
discharge of . . 

of personal propi'rty. hou enforces! 

not extingnislied if mortgagee loses deeds without neglig(‘nrc 
snbmo, tgage of 

mortgagee by, may apply for a]ipointm<‘nt of reeeiver 

Equity of Redemption-- 

origin of the term 

some modern rides which an* traeeabh^ to its origin 
may be transferred by mortgagor 
purchase by mortgagee of 
origin, growth and nature of the right 
may not he limited a^s to persons or time 
may be exiingnishi'd by a« t of ])ar1ies 
sale of, by court 

assignee of, 'ftendevte hie, cannot bring a fre^h suit for red(‘iii|*tion 
{See RedEmt*tion.) 


Pri fipf. 
ir>(i 

I !'»•», 747 

. . loS 
MU -I (12, 47;i 
4bb 
los-ird* 
. . 1 r»0w . 

ir,s 
loS, 744 

st it lif e . . Ibb 

loll, 744 745 
lob.lbO. 745 
150, 745 
IbM, 740 
England . . 2bH 
270 271, 745 
. . 28:i«. 

747 

. 745. 045 

740 
740 
044 

107 

lOS 

7:; 

22H 

25~^-;i2, 200—208 
207-20S 
22H, 752 75:1 
024a. 082 
5175 


Escrow— 

meaning of .. .. .. .. .. loOw, 742 

evidence admissible to show that tleed, although delivered, was intendeil to operate 

as mere .. .. .. .. .. .. 15071. 


Estoppel- 

minor how far bound by representation 18 J, 182 

mortgagee where estopfKMl from treating mortgfgor's lessee as trespasser . . 201 

mortgagee when estopped from enforcing mortage against purchaser without notice 982 
as to ageat^s authority to mortgage .. .. ..187 

between mortgagor and mortgagee . . 2(i0,'29r) — 304, 733# 945, 968 

in respect of title subsequently acquired by mortgagor . . 295<296, 298, 684 — 680 

[ Vol, I ends with page 631. J 
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BstOppel Page, 
generally not c?iiforced against bond fide purchaser for value . . 298 — 300 

only applies where agreement to mortgage absolute and not conditional . . 290 

application of rule in case of contingent interest . . . . . . 297 

where mortgagor estopped from denying statements in mortgage-deed 330, 331, 916*917 
right of assignee of equity of redemption to question title of mortgagee 301-302, 390 

mortgagor estopped from denjring his own title . , 300-301, 396, 94.5 

succeeding trustee not estopped by mortgage made by predecessor . . 301 

no estoppel, where transaction absolutely illegal . . . . . . 301 

corporation not estoppe^d from pleading mortgage ultra virrM . . . . 301 

effect of attestation, by mortgagee of subsequent deed . . . . . . 418 

negligence, estoppel by .. .. .. .. 419-420 

whore mortgagor buys estate at sale by first mortgagof? . . . . .302-30.3 

lien arising out of . . . . . . . . . . 121 

where decree in a mortgage-suit will o])erateas.. .. .. .. 936 

Bvidenoe— 

whether mortgage-deed not proj)erly attested, admissible to prove personal cove- 
nant . . . . . . . . . . . . . . i 47 «. 

admissible to show that deed is an escrow . . . . * . , . 150«. 

unregistered deed inadmissible to enforce charge .. .. .. 1 •'»*’> 

admission of (sxtrinsic, in case of misdescription of mortgaged property . . 169 

and for ascertaining subject-matter of mortgage .. .. .. 171 


parol evidence, admissibility of . . . . 133 — -137, 164 — 167, 193r», 733, 739 

(^9ec Oral Evidence.) 


Bxohanffe— 

right of mortgagor to follow land given in, to mortgagee 
mortgagor not bound by, etfect«Hl by mortgagee without Ins consent . . 
mortgagee not bound by. made by mortgagor 


Bzeoutor— 

lion of, for expenses . . . . . . * . ■ • • • 121 

right of, to set off debts due from legatee .. ... .. .. 918 

power of, to make valid mortgage .. .. « *. 19t> — 192 

under Hindu law', does not take any estate . . . . . . . . 191 

can mortgage w'heii .. .. .. .. .. .• 191 

where po-wer given to mortgage for specific purpose . , . . . . 191 

power of, under Mahomedaii Jaw .. .. .. -• 191 

under Indian Succession Act .. .. .. ..190 

under Probate and Administration Act .. .. 191,663 


Bzoneration- 

of mortgaged estate in case of devise by mortgagor 
claim to, of purchasers for value, and volunteers 

Bxpeotancy— ^ 

not a subject of transfer .. 
equitable assignment of . . . . % 

agreements by expectant heirs . . . • 

contracts dealing with .. • - 

[ VoL I end/wiih page 631. ] 
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657^660 
, . 658 

659*660 
660 
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Bxpwiditure- 

what, by mortgagor alloivcd to be added to mortgage-di bt 304 — 305. .541 ,5.57, 70ft 703 

C'Sce Accofxts, Allowaxces. Mortgagee in Possessjox.) 


Bxtinetion of Securities— 

money -decree on mortgage docs not cause . , 
payment of money due causes 
to whom payment to be made 

whether payment to one of several joint mortgagee.s discharge.s 
by payment into court under sec. 57, Transfer of Property Act 
by release of security by mortgagoe 
(SVe Release of iSecurity.) 

discharge by substitution 
(tScc Novation.) 

not caused by extension of time of payment . . 
waiver of security by mortgagee, what amounts to 
{See Waiver.) 

physical destruction of property discharges mortgage . . 
where land sold free from lien, the charge attaches to purdiasc 
security not destroyed in case of partition 
by operation of statute of limitations 
merger, extinction by 
( Se ^ Meroer.) 

discharge on decree for foreclosure being made absolut<‘ . . 
on movable property 
(See Pledge.) 

Final decree-- 


del)t or 

454 - 


470, 475 

451— 452, 470 

451 

452— 454, 749 
~45S. 725—728 

458— 405 

Imi:- 470 

400, 470 
407, 470—472 

472 

472 

201—292, 472 
472 

-490, 840—850 

004, 949 
499—501 


(See Order Absolute.) 


Fixtures— 

what are .. .. •• •• 282,284,040 — 042 

follow the land ^ •• •• •• •• ..179 

attached to land by mortgagor after mortgage become part of M ciiritj' 283, 730-731 
Rnglish law as to, if applicable in India . . . . . . . . 641 

“ attached to the earth ” moaning of . . . . 039 — 643, 000-067 

when deed contains special mortgage of , . . . . . . . 179 

mortgagor where restrained from removing . . . . , , 204 

mortgagor attorning tenant to mortgagee not allowed to remove tenant's . , 283 

mortgagee not entitled to remove . . . . . . , . 283 

third party’s rights to, on mortgaged premises . . . . 284—285 

affixed by mortgagor under the ‘ ‘ hire purchase system ” , . 284, 285n. 

vendor’s lien on . . . . . . . . . . . , 718 

Floating SecuriUes 104^105, 20^203, SM 

(See Moetgaqb Dbbehiobbs.) 0 , 

PoreoloBure.— / 

by different classes of mortgagees .. .. .. .. 768*709 

mortgagee may foreclose when . . . . 264, 266— 268, 766— 770, 027 

[ Vol. I ends mih page 631. ] 
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VOTeQlOBWtB‘--contimie^l. 

if debt payable on demand, mortgagee inuHt give reasonable noticje 

where covenant to save harm loss and to pay or save harmless 

right of, on events other than lapse of tyne . . 

in ease of floating security, on the occurrence of a winding uj) 

proper remedy for equitable mortgagee whether. sale or . . 

where mortgagee a trustee, not allowed 

not allowed for costs only 

action for, may Iw put an end to at any time bj mortgagee . . 
costs of 

where security vested in mortgagor as legal representative of mortgagee 
public undertakings, both sale and, forbidden in case of mortgage of . . 
piece-meal, when allowed 

‘where one of two joint- mortgagees acquires equity of redemption 
in case of contributory mortgage 
when one of several mortgagees may foreclose 
suits for, what arcj . . . . . , 

{See Parties.) 


♦ Page, 

. . 205, 760 
200 
205 
205, 760 
270— 271. 745 
271. 707 
937 

583. 584. 941 
942 
271 
271, 272 
270, 277 
277, 579 
270 
579, 707 
707 


effect of foreclosure in the absence of necessary parties . . 

pleadings in actions for . . 

forms of decree in fore<;losii re-suits 

sale when ordered in suit for 

{See Suits, Decree for Forbclo.surb, Order Absolute.) 


590 
591— .595 
590—004, 991-992 
004, 954 


Forma— 

notice under hoc. 83, T. P. A<?t 

of Madras High Court ‘ 

of judgment in foreclosure -action 

when sale is directed at. the instance of incumbrancers 

of decree in foreclosure -act ion where there are succt? 8 sive mortgages 

decree in suit for sale when there are several mortgages 

under the Civil Procedure Code 


855 
862—891 
940-941 
952 
948 
. . 952 

989-998 


Fraud- 

mortgagee not allowed to take advantage of his own 4 , 

unequal partition effected by, between mortgagor and h is fo- sharers does not bind 


mortgagee . . . . . . , . . . . . 292 

of mortgagor cannot defeat interest of mortgaget^ . . ^ ^ 

priority lost by mortgagee on account of 

release of security not operative, if obtained by . . . . 4(50 

whether bond fide purchaser can avail himself of benefit obtained by . . 400 

i^stoppol against infant, guilty of . . .. .. 181—182' 

Vurther Assuraao*— 

operation of covenant by mortgagor in English mortgage for . . 290 


Tatar* Advances— * 

equitable mortgage may cover, by |«rol a|Er6ement . . . , 159 100, 745 

nature and incidents of mortgages to keonre . . . . . . |0g^ 734-745 

priority in case of mortgage to secure ^ . . . 394 — 400 , 810 - 81 ] 

</ 0 ee Pbiobity.) 

[ FoZ. I miS Mith foge 631. ] 
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Future Advances— iVf^r. 

purchaser of equity of I'edeiuption not bound by advances itiado to mortgagor subse- 
quently , . . . . . . . . , . . 

but may be estopjied by his eonduct froui disputing mortgagee's right to recover IU>tt 

mortgage to secure, where no maximum amount stated . . . . . . 

mortgage may bo made a continuing security for fresh advances within maximum, 

after rcp*iyment of part or whole of amount advaniTHl . * . . . . 400 

Future Orops-— 

mortgage of .. .. .. .. 177-178 


Future Property- 

mortgage of, treated in Knglaud as equitable assignment. 

contract charging all a man's present and future jiursonality divisible . 

validity of chargii on, recognised in India 

charge on, not enforced against bond fide piirt^haser for value 

mortgage of future movable property how made 

mortgage of future movable property when allowi^d 

charge on unealled capital of limited company 

mortgage of stock-in-trade 

Gahan Lahan— 

mortgage by conditional sale known in Bombay as 

Ctoneral Mortgrage— 

validity of 

Good fa ith— 

meaning of, in see. 51 . . 

Good-Will— 

where, of business on mortgaged premises ftdhnvs security 


J74 -I7S, <i58 
I7<i 
177 
177 
i HO 
180 
ISO 
180 


81 a. 01 m, 7:i« 


100. 171 — 174 


tU»l 


282 


Goverament Revenue- 

payment of. by mortgagee in order to protect the estate, j^Hect of 111, I lOw, .‘104, r»00w, 
liability of mortgagetj in possession tf> pay . . . . . . Tills, 802-80.1 


Gross Negligence- 

mere, will nob postl^ii^’Tvgistenid mortgage to j>ri«>r unrtigislered mortgage . . 408 

priority w^hen lost hy . . .. .. .. .. 410,809 

what amounts to .. .. .. 417,410 — 420,425,809 

(iSee Priokity, Forfeiture of.) 

mortgagee’s liability for, of his agent in collecting rents . . . . . . r>1l 

mortgagee not chargeable with, for not embarking in doubtful litigation with 

third parsons .. .. .. .. .. 5:11 


'Ouavdian— # 

powers of statutory guardians 
powers of, under Hindu law 
under Mahomedan law 

of infant, has no power to release portion of sdb^rity 
of minor, right of redemption . . * . . 

AMQhasIne— 

f reservation of rent in usufructuary mortgage known as ... 

[ Vol. I ends with page 631. ] 
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Hindu Law^ 

of mortgage . . . . , , . . 

poBHe8i»ion osMontial in early, but not in later . . 

priority of mortgages . . * . . . 

not affected by Chapter II of the T. P. Act 

loH8 of mortgaged property, provisions in case of 

time for payment, not of the easonce of contract of mortgage 

damdapaty rule of . . , , . . 

{ Sep . I)amdtji»at.) 

(Set Hindu Widow, Powkr to Moutoage). 


Pugt* 

« • *53 

,.37--42 
51*52 
635» 657 
. . , 48-49 
. . 63 

507, 636< 939 


Hindu Widow— 

mortgage by, where estate consists of business descended from husband . . 103 

whether (»ne of two co-widows can create valid mortgage without consent of the 

other . . . . . . . . . . . . . . 193 

represents estate in action on mortgage made by husband . . . . 588 

aliter, whore mortgage is made by widow herself . . . . . , 588 

claim for maintenance of, when onforeed against transferee^ . . . . 679 — 681 

nature of lien for maintenance on estate left by husband 137, 841 


Hypothecation— . . . . 1 2—1 r>, 1 7, 20, 76, 108, 109 


Illudwara Mortgage -(AVe Customary Mortgages.) 

Immovable Property — 

what is .. .. . 638—643 

buildings when . . . . . . . . . 641, 642 

growing timber . . . . . . . . . . . ^ 642 

statutory dehnitions . . . . . . . . . 637, 639 

mortgage on land is . . . . . . . . . . . 729 


Implled'Oontraot— 

to pay on acceptance of loan . , , . . . . . . 78 

of mortgagor under sec. 65, Transfer of Property Act . . 253, 254, 760 — 763 

benefit of, runs with interest of mortgagee . . . . 263-254 

of mortgagor, runs with the land . . 763 

of mortgagor to indemnify mortgagee .. .. ..810 

Improvements— 

mortgagee not entitled to make, so as to render redemption impossible 550, 556 

when mortgagee may make lasting improvements . . 550 — 552, 555-556 

English law as to, by mortgagee . . . . . . . . . . 552 

under Transfer of Property Act, no allowance to mortgagee for mere . . . . 555 

whethev, reasonable is a question of fact . . , . . . 655 

allowance for, when made with consent of mortgagor . . . . 555-6S6 

such consent need not amount to a promise to reimburse . . . . 556, 769 


right of mortgagee to claim benefit of, adding to value o| property where it has 

555, 759 
.. §56 

if expenses of, 

667 
290, 557 
290,557 
.. 122,691 

121, 690— 691, 8^ 


been sold ... 

mortgagor only liable for value of^ at th6 time of redemption 
mortgagee not 'accountable for increased rents and profits due to, 
not allou^d . . . . . • 

mortgagor cannot olaim any allowance . « . . 

nor can a second mortgagee agaimt . 

lights of tenants in common in respect of money spent on 
right of persons spending money on, in mistaken belief of title 

' [Voi. J e»d$%nlh fagee3l.} 
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ImjpWltadNoUoeM-Sc^ Notice. ) * 

Inoombranoe— . 

vendor to pay off incumbrance . . . . . , ^ , 710 

covenants regarding .. .. .. .. 7 I 7 

dieohafge of, on sale by court . . * . . . . , , 727-728 

(iSee MoRTOAoa.) 

Indivisibility— 

of mortgage-security . . . . . . . . 243-244 

(See B9BDBMPT10N, Partial Rbdbmftion.) 

Infant — {See Min or . ) 


Injimotion— 

when mortgagor may bo restrained from committing waste 
power of sale restrained by 
mortgage after, when valid 

temporary, does not invalidate mortgage by defendant 

Inn-keeper— 

lion of 


204-205, 31 1 -ai t;. 763— -765 
784-785 
733 
664 


142 


Insolvent— 

mortgage by, of immovable property not binding on official assignee 
mortgage of movables where, carries on business 

Instalments— 

^foreclosure or sale when debt is payable by . . 

decree for payment by, tmder O. 34, r .6 

whether oonsent decree payable by, included in O. 34 , r .5 


184 

194 


593, 605, 766 

065 

955 


Insufficient Security- 

moaning of the expression 
burden of proof on mortgagee 

remedies of mortgagee for waste by mortgagor in case of • , 
by injunction 

mortgagor restrained from cutting timber . 
but not prevented^from dealing with property in usual course of husbandry 205, 763 

Insurance- 

costs of, when allowed to mortgagee and to what extent . . 544 — 545, 793 

mortgagee bound to apply ii^Burance money in reinstating property . . 544, 590 

transferee *0 rights under, against transferor . . . . , . . ^ 999 


204-205, 764-765 

204 
204, 764 
311-318 

205 


Intangible tbing— 

meaning of, in sec. 54, T. P. Act .. 711 


Interest— 

not allowed, where no express agreement . 502, 608 

* when allowed by way of damages . . 503*504, 089-940 

pMl dtem interest .. 594 

no contract implied to pay post diem, at stipulated rate . . 5 O 4 -.S 08 

proper measure of damages, where no ooatradl 500-506, 775 

allowed up to what date, where there is express contract 606-007, 989, 91^^958, 979# 980 
not allowed, alter valid tender or notice of deposit 282 , 2 ^, 748 * 1 ^, 820*821 

o, iiM [ V(d. l ends yiiA page 631. ] 66* 
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mufmictuary mortgagee when deprived of» if he does not take possesc^on . . 519 

when mortgagor relieved from payment of stipulated rate of . . 507 k. 

simplOt only allowed where no contrary agreement or usage , , . . 507 

compound, when allowed . . . . . . . . 507, 9d9, 95^ 

damdupaU application of rule of, in calculating . . .507 — 509, 566, 636, 939 

(See Damdupat.) 

not regularly paid, right to ipalise security .. .. 766 

whether arrears of rent due from mortgagor in possession under attornment clause 
* can be treated as, as against puisne mortgagee . . . . . . 523 

mortgagee fraudulently setting up hostile title charged with, on receipts . . 524 

mortgagee when liable to pay, on receipts after discharge of debt . . 564 

on enlargement of time for payment , . , . , . 948-949 

See PoxALTir.) 

sale under decree for . . . . . . . , . . 605 — .607, 950 


Zoterpretatioii-H^^^ Construotion.) 

Interrogatories— 

in action for redemption to mortgagee . . . . . . . . 968 

Joint Deoree-holders — 

oneof two, can not enter satisfaction.. .. .. .. .. 957 

Joint Mortgagees— 

mortgagor cannot redeem without discharging whole debt duo to . . . . '244 

right to foreclose where one of two, acquires equity of redemption . . 277, 579 

right to foreclose by one of two .. .. .. .. .. 767 

money advanced by, presumption of tenancy -in-common in case of. . 452, 687 

whether payment to one of two, discharges debtor . . . , 452 — 454, 749 

Joint Mortgagor- 

right of, to redeem how affected by mortgagee’s purchase of share . . . 249 

payment by one, how appropriated .. .. 513,514 

rights acquired by, on redemption of entire property . . 134, 347 — 348. 830—831 

effect of payment of malikana by mortgagee to one, as against others 515/i. 

{See OOKTRinUTlON, SlTBROOATIOy.) 

Joint Tenant- 

right of redemption of ... .» .. 251,252 

lien of, on co-tenant’s fhare for payment of renewal fines . , . . . . 121 

{See OO-ssABBR.) 

Jiulgment-Oraditor— 

j hen of .. ,, . ,, U8 

no ri^t of. to enforce marshalling • • , • , , « , 361 

right of redemption of .. . , .• . , 827 

.. .. \ .. ^ .. 643 

[ Fo2 . 1 enda 681. ] 
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JuviBdiotloii-- 

of courts in suits relating to mortgage 
of courts to sell property 

Suits.) • 

Just Allowances — (Sef. Accountts, Allowances.) 

Kaaom .. 102. S38— 83a 

KutKobala— ’ 

mortgage by conditional sale known in Bengal as - . , , 8 In, 

liakhaTniitehi 103 

liand Acquisition Act— 

mortgagee entitled to compeusatiou for injury to mortgaged premises 273, 795 

lABdlord— 

when dealings of, with mortgagor in j>ossossion will bind mortgagee . . J 202, 203 

Lsase>- 

znrtpeshgi, a form of usufructuary mortgage . . . . , . . , V>4 

mortgage and, how distinguished . . . . . . 00—100, 737 

mortgagor in possession may make, in the ordinary course of managomeut 200-201 

mortgagee where estoppcnl from treating mortgagor's lessee as trespaiiser 201*202 

)>ermanont lease by mortgagor to mortgagee after mortgage . . 228*220, 752 

mortgagee cannot make lunv, or alt4w terms of Hubsistiiig tenancy so as to bind 

mortgagor , • . . . . . . . , . , ;100 

(/SVr Renewal of Lease.) 

loesses of Mortsragor— 

rights of . . 
right of redemption of 
right of, to claim subrogation 

JAWk^iSee Charob.) 

moaning of term . . . . . . ..110 

English common l%w gives only right of detention . . 107, 111 

expenses of preserving, tnaintaining or improving property .. Ill — 124 412—415 

under Reg. VIII of 1819 by deposit to stay sale of superior tenure . . . Ill 

under Bengal Tenancy Act by person interested in preventing sale of tenure 111, 412 
under Revenue sale law by person making de];) 0 |>it to protect charge . . 11 1 

where co-sharer pays off paramount charge on joint property 112 — -120, 843 

lien of consignees of West India estates . . . . . * 120 

lien of managers of hazardous undertakings . . 120, 842 

lien of part-owner of ship on gross freight . . . . . • 120 

lien of trustees for money spent in preserving trust -property 121, 413, 848*846 

lien of solicitor on property recovered • • * > • 121, 133, 842 

lien of executors for expenses incurred in carrying on testator’s business « 121 

lien of tenant for life and joint tenant for renejpral fines . . ^ • 121 

lien of lesiipr for unpaid premium . . ^ * « * • 718 

lien of limited owners / ** ** * 

lien of labourers under Assam Labour Acts .. w 126 

where real owner encourages another to spend money .. . . 121*642 

[ Foi. I ends tSuh page 63. 1] 


200— 2U2 
237 
348 


Page^ 
573—577, 969 
969 



1020 


INDEX. 


X 1 I 011 *— eontmiiedf. Page^ 

improTements or ordinary repairs by tenant -in-common •• 122 124 

salvage liens .. .. .. .. ,114—120,127 

pfiority of, .. .. , .. .. 412—415 

(See Pbxobity.) 

tmpaid vendor* s lien .. .. .. .. 127—131,717—721,842 

whether it extends to money advanced to purchaser for improvements . . 131 

third parties whether allowed benefit of.. .. . 130-131,720^ 

how it may be abandoned . . . . . . X28, 719 

how enforced and against whom . . . . . . . , 720-721 

period of limitation ; . . . . . . . . , , _ 721 

(See WAivaB.) 


fmrchaBers' lien for purchase-money prematurely paid 
how enforced . . 
wnen conveyance is set aside 
when third person may claim subrogation 
partner's lien on partnership property 


131-132, 722-723 
723-724 
723 

131, 718 

132, 843 


does not extend to property substituted for old stock-in-trade after dissolution 132 
nor to specific chattel purchased in good faith from another partner 132 

joint purchaser’s lien . . . . . . , . ^ ^ 232 

agent’s lion . . . . . . . , ^ ^ ^ ^ 240 

of cestui que trust on property purchased with trust-money . . 132, 841-842 

of insurer, on money recovered by owner . . . . , , ^ 234 

of landlord on tenure for rent, a first charge under Bengal Tenancy Act . ! 134 

of Mahomedan widow for dower . . 

of Hindu widow, on estate left by her husband for maintenance 


for price of seed under Beg. VI of 1823 
for owelty allowed on partition . . 
creditor of deceased Hindu has no lien on assets 
maritime liens, nature and incidents of, 

creditor of deceased Mahomedan has no lien against bond fide purchaser 
liens not enforced against bond fide purchaser for value . . 
tacit liens of Roman law 

lien if extends to property other than land , . ^ ^ ^ ^ ^ 

♦ 

ItxaNS (Jttdicial) 

PossassoBY Liaas— 

nature of, and peraous entitled to 
person detaining goods for enforcement of, 
them 
o! agent 

I of seller for unpaid price 
of inn-keeper /. . 

of carrier .. . 

of Bailifay Company, for oloak-room^charges 
of shipowner, on goods carried , 

jBCfson letting boat on hire not allowed ^ 
wlisii* may be enforced against true -owner . 
extent of lien of pawnee 


136 

137, 680-681, 841 


137—138 
411, 718 
136—137 

134 

135 
129, 843 

135 
.. 719 

138, 139 


139—142 

not allowed to charge for keeping 

322,570 
. . 140 

• . . . 140 

.. .. 142 

T. ..143 

..1 143 

.. 4 .. 143 

.. 143 

.. 143 


[ Vol. I end$ t/^page 631. ] 
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contmuerf. 

waiver of liens .. .. .. .. ' SOOCOI.919 

(See Waivbr, Sdbbooatiok.) 

• 

Umltatlon-- 

in case of persona), liability of mortgagor , . , . , , , , 775 

in case of implied promise to pay in simple mortgago . * . . . . 78n. 

mortgagee under zunpeshgi not allowed to plead, with regard to unpaid rent when 
accounts taken . . . , . . . . . , . , 

extinction of security by operation of statute of . . . . . . 472 

, for suits by mortgagee to recover surplus sale-proceeds on sale of security . . 796 

for suits to recover damages against mortgagee in possession . . . . 805 

for suits by mortgagor to recover surplus salC'proceeds . , • . , 785 

application for recovery of balance of mortgage-money whore sale-proceeds insudi- 

•• .. .. .. .. 903-964,961 

for order absoluto . . . . . . . . , , 948 , 968 

for suits for contribution . . . . . . , , , , 372 

fight of creditor over pledge not affected by statute of . . . . . . 601 

of vendor’s lien for unpaid price . . . . . , . . , , 721 

Limited Owners— 

redemption by, effect against remainderman ; .. •.'i 831 

lien of . . . . . . . . • - . » . . 121 


Lis pendens— 

doctrine of . « . . . . . . . . . • 

nou based on the grouml of notice 

what is active prosecution of suit . . . . . . . • 

termination of 

after decree for sale in mortgage -suits . . . , ' , , 

appeal how far a continuation of the . • 
on rehearing or revww 

proceedings must be in a court of competent jurisdiction . . . . 

rule of, applies in miscellaneous proceedings 
w hen, takes effect 

Tight to immovalSo property must be directly and speciffcally in question 
administration -suit by creditor . . . . . . 

doctrine applies in suit for partition . . 
for establishing a wdll . • 

for pre-emption . . . . . , , , . . 

for specific performance . . . . . . . . . • 

to compulsory sales 

what transactions affected by 

and to what extent . • 

transfer by party or privy 

consent decree . • . . . . • • • • 

when pleadings amended 

as to equities wliich do not arise on the plea 

knowledge by opposite party of transfer immaterial 

does not create a charge .. ^ 

rule of, to he applied with caution 

dootiine does not apply to moveable property 

[ VoL 1 ends with page 631. ] 
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.. 692 
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.. 693 

693- 694 

694- 696 

695- 696 
696 
696 

696-^699 
.. 699 

700-701 
• .. 701 

702 
.. 702 

.. 702 

706—708 
702—704^ 
708-709 
704 
704-706 
706 
’706-706 
.. 708 

.. 709 
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IiOOld Movtcage — {See CusTOMABT Mobtoaobs.) 

.iMUhASet Dbstbitctiob of Pbofbrty.) 

Iiunatlo— 

poirers of committee of . , . . . . • , 183, 184, 827 

Haddatakvlyam— 

oonditional sftle known in Maklras a» . . . . • « 81 

Mahomedaa Iaw*- 

historical sketch of . . . . . . . ^ . 53— -63 

power of guardian under .. .. .. 184n. 

Maintananoe— 

of Hindu widow, how far a charge . . 137, C80*681, 841 

right to future, not property within sec. 6 of the Act , , , , 057 

Managliig Member- 

power of, to mortgage in case of necessity . . , . , , 193 

Maritime Lien— 134 

TeT f^pfiaintiy — 

doctrine of . . . . . . 349-350, 368-359, 81 1—813 

effect of, as against unsecured creditors . . . . . . 353 

cannot affect rights of creditor or third parties . . . . 350 — 352, 356, 811 — 813 

enforced only against owner of encumbered property and volunteers . , . . 353 

rateable distribution of prior security, where both funds subsequently charged 352—^56 

effect of notice of prior charge . . , . . . , , 354 ^356 

question of notice under sec. 81, T, P. Act . . . . , , 354, 356 

none in favour of puisne mortgagee taking security expressly subject to prior mort- 
gages •• .. .. .. .. .. 353n. 

mortgagee's right to primary fund not a ffected by reason of mortgagor's personal 

covenant . . . . . . . . . . 351 

“ puisne mortgagee cannot prevent prior mortgagee from taking the first money re- 
alised from any of the seourities . . . . . . . . 352 

second mortgagee. cannot enforce, where first mortgagee forecloses . . . .356, 362 

how applied where decree for sale . . . . . . ,357, 362 

single creditor on redeeming double creditor steps into the place of the latter . . 356 

and in England may throw his own debt upon both estates . . 356-357 

rfght of single creditor when double creditor obtains satisfaction out of fund secured 
to former . . . . . . , . . . . .358, 813 

fiurpluB proceeds in thcithands of double creditor how applied . . . . 358 

prior mortgagee of one estate cannot enforce, against second mortgagee of two 
estates . . . . . . . , . . . , 349n. 

principle of, only applicable where different debts secured on funds belonging to 
common debtor .. .. .. .. 358-359,812: 

both funds must be on equal footing .. .. .. 350*351,812 

unsecured creditors, right of, to compel mortgagee to-resort to mortgaged property 
first .. .. .. .. 359 

mortgagor cannot ordinarily require creditor to proceed first against security . , 359 

grantee lor value from mortgagor nmy olain% . . .. ..360, 361 

zl^tB of purtihaeer of one of two mortgaged es^tes . . , . 361—365, 724«725- 

peisongettingpartof the estate in exchange may enforce .. .*374,725 

[ I eneZs 110^ 
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loss 


MMSliallin^f — ccntinve ' 

right of voluntoer to claim 

none at instance of mere judgment -croditnr 

Sesc. 56, T. P. Act , as to purchaser’s right 

purclniser at execut ion -sale cannot enforce, against inert gagoe 

hy purchaser under a decree on second mortgage. . 

rule, of inverse order whore two or more purchasers 

not followed in Calcutta .. .. .. 

allowed in Knglaml though question not raised in pletulings 

surety, in favour of . . 

Material Alteration- 

effect of . . 


301,725 
361,812 
361, 363, 365, 724-725 
364 
812 
365—368 
308 
368 

358f>. 812 


151 


MaximS" 

where tin* equities anr equal, the law shall prevail 
he who seeks equity must do <i(|uity 

all deeds are to b<‘ taken most strongly against the maker 
cfi'lnm *>ftt qnod cf’diim reddi potrM . ... 

ccsmnta rations ccssare dehd ft lex . . 
equity considers that as done which ought to he done 
ex^resHto uuiuK fftt exrlufuo altniuft *. 

lex ixon-coijit ad iw itOMMihih'a aul htnlilia 
vom e4)n8tilutio futuris for mam rmponere dehii $mn prmierHis . . 
•omne princiixiJe traliit ad 8f arresMonum 
once a mortgage, jvlways a rnortgagf^ 
pedente Hie nfhH utnjjfytixti 
ffiii prior e^t temmre potior c-st jttre . . 
travsit in rem judieatnm 
nlii juH ihi remediani 
volenti non fit in juria . . 
value of . . 


27, 164, 401 
27,124,403 
146,147 
172,173 
28 
175 
78 

. . 601 
636 
71.667 

207, 208, 217, 220, 227 
602 

21,370, 381,301,402. 688 
475 
574 
228 
228, 403 


Measure of Damages—tNcc Damages.) 

Memorandum— . 

in equitable mortgage, merely evidence of deposit and not of contract . 156 

but nature of security determined by the terms of . . . . , 153 

registration not necessary, if it does not emboily contract , . 164-155 

admissibility of oral evidence in case of inadmissibility of . . 154, 165 


(See Oral Evidence.) 


Merger'- 

(1) merger of lower in higher security, (2) of a less estate in a greater estate 
of equitable mortgage when foUo^’fed by formal mortgage 
lower security revived, where higher security ineffectual . . 
remedy must be co-extensive with earlier security 
none whore contrary intention either express ^r implied . , 
judgment recovered on debt does not extinguish seciijity 
operation of, where security and estate me6t in same person 
rule* in Toulmtn v. Steer t and observatioiA thereon 
Manks v. Wkitely . . . . . . • • . 

no authority in India .. .. % 


472 

16M62, 473 
473-474 
474 

474-475, 847-^50 
475-476 
476, 477 
478—48 
848— 85D 
482—484 


[ Yd. I ends wUh page 631. ] 
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18#rgW— con<mK€i. PoQe, 

rule that question of, depends on intention . . . . — 494 

operation of, in relation to settled estates ip England . . 484 — 487, 489 — 493 

possible only when seourity in immediate contact with ownership . . 488 

provisions of sec. 101, Transfer of Property Act . . 494 — 499, 846 — ^860 

where payment of charge contemporaneous with purchase of equity of redemp- 
tion . . . . . . . . • . • • ^ 498, 499 


Mesne Mortgagee- 

Tights of .. 

Mines— 

mortgagee entitled to work open mines 
but not bound to make large outlay 
whether mortgagee entitled to open new mines 
mode of accounting where mortgagee opens new 

Minor— 

incapable of entering into valid contract of mortgage 

when fraudulent representation as to age by . . 

powers of guardian of . . 

ratification by, of voidable contract 

ratification need not be express . . 

may tako a mortgage . . 

Misdssoription— 

rectification of, of property in a deed 
extrinsic evidence admissible in a case of 


• . 269n. 


528 


528-529 

628-529 


..181,662 
181, 182, 664 
183, 184, 459, 827 
..182, 183 
182 
195, 662 

167 
169, 730 


Misrepressntation— 

priority lost by , . . . • . • . • • 417, 808-809 

{See Pbiobity.) 


BSitaksbara Family- 

personal liability of Mitakshara son ’ . . • • 

right of undivided member of, to mortgage his share for personal debts . . 193 

whether mortgage by father for present advance would bind the sons . • 193 

whether sons necessary parties in suit on mortgage of ancestral property 588, 928 
impartible property, interest of members • . . . ^ 658 

Money Deoree— 

on mortgage does not extinguish security ^ 470 

u4ien mortgagee cannot sell mortgaged property in execution of • • I 681 


Mortgage- 

derivation of the word according to Coke and Littleton . 

nature of right created by, of land • . * 

various definitions of .. 

of land governed by the law of the eitus 

siius of mortgage-debt . . ^ . . 

right to claim specific porformanoe of contract lor 

damages for not exeouti]|.g a contract of 

regarded as personal property in English law 

converted into real property on foreclosure « , 

assignment of debt generally carries security with it ' . , 

[ Vol. I ernjh fv^h pc^ 68h ] 
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70, 72, 73, 729 
64n, 728, 729 
66 

. , 66,67 
70, 731 
732 
71 
71 

71, 72, 667 
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MOSet§flLge-^tUinued. Page. 

creates right enforceable against purchasers for Talue . . 74, 75 

classification of mortgages in the Transfer of Property Act . . 75, 101, 728—720 

composite mortgages . . . . . . . . . . 75 

anomalous mortgages . . . . . . 102, 103 

(^eeSiMPLX Mortoagb, &o.) 

difference between sale with clause for repurchase ami, , . . 82 — 00, 738-789 

time for payment not of the essence of contract of . . 208 

tests for determining whether transaction, sale or . . 84—90 

tests applied by Mahomedan lawyers . . . . . . • • 8^ 

in doubtful cases court leans to construction in favour of right of redemption . . 87 

admissibility of evidence of acts and conduct to show apparcuit sale is a 164— 195*i. 
lease how distinguished from . . . . . . 9tt *-i00, 737 

various kinds of, distinction between . . . . . . 739, 740 

when treated as split up . . . . . . . , . , 027 

{See Zfrifbshoi.) 

Mode of creMing mortgage — 

requisites of a valid . . . . . . 740-741 

no particular form necessary , . . . . . . . 144 

bare covenant not to alienate dot^s not constitute . . . , . . 145 

intention to croate, must be clearly expressed . . . . 145, 140, 150 

ambiguous words how construed . . . . . . . . . . 14G 

registration when necessary .. .. .. .. 147,740-741 

sign; turo of mortgagor necessary . . . . . . 147n, 741 

attestation, moaning of . . . . • . • • • • 147n. 

effect of want of attestation . . . . . . . . 147n, 148, 742 

particulars to bo contained in deed of . . . , . . . . 108 

for securing future advances . , . . . . • • 108, 734*735 

{See PxjTURB Advancbs.) 

by deposit of titlo-dee<ls .. •• 151—104,742*743 

{See Equitable Mortgaqb.) 

subjects of mortgage .. •• »• •• 109, 655—663 

of stock-in-trade . . . . . . . . . . 105, 180 

Subjbots of Mobtoagb.) 

description of property should bo sufficient .. .. .. 169,173 

subject-matter of, how ascertained where no precise description . . 109, 730 

stipulation that debt may bo recovered from whole of debtor's property 169—174, 730 
{See Gbnbral Mobtoagb.) 

of future property .. .. .. .. • • it l'^4 — 178 

{See Futubb Propbrty.) 

effect of conversion of mortgaged property .. .. .. 273,274,731 

mortgage attaches to renewed or substituted title, when 287, 291—294, 731 

indivisibility of mortgage-security p. .. .. 243,244 

{See Bbdbmption, Paxtial BxDBXSTioir.) ^ * 

breaking up of, when portion of property becomes vested in mortgagee 245, 252, 

748, 763, 754 

of motable property . . 147*149, 178—180 

{8u Fixtures, Movable Pbopxbtx.) • 

£ Voh I ends wUh page 63L ] 
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Bfortffase— coMctau^et/. 

capacity to make . . 

{See Minou, Power to Mortoaob.) • 

any person capable of holding property may take 
what passes to mortgagee under . . 


Page. 

181—194, 063-064, 733 

194, 195, 662-663 
-284, 666—668, 730-731 


what passes under, by party in whom interest vested in different character 

Mortir«>ff •'diibentures — 

what are . . 

do not prevent company from carrying on business 
take effect on specific property, when 
bind only assets then in existence 
priority of, over subsequent mortgages 
security under, realised when winding up . . 

Mortgasre-debt— 

assignment of, generally carries security with it 

distinction between assignmoiit of money-decree on mortgage and of 
compulsory sale of, does not require attachment of land . . 
registration of deed of assignment of, when necessary to transfer charge 
whether document necessary for assignment of 
situs of . . 
transfer of, effect 
(5cc Priority.) 

Mortgage-money— 

what is . . . . . . . . . . 502w, 


192, 731 

104, 105. 392 
105, 203 
105,202 
392 

302. 393. 394 
265. 706 

71-72, 667-668 
72 

. . 00, 70 
72 
72 

.. 66,67 
918-919 


502w, 728, 735—736 


Mortgagee— 

defined • • • • • • • * • • • • • • 

collateral advantage to, by agreement . . . . 210 — 221, 228-220 

not entitled to charge for professional services or personal trouble . . 32, 33, 214, 

223w. 516—518 

mortgagor in possession treated as agent of . . , . . . . . 202 

what acts of mortgagor are binding on . . , . • • 200 — 202, 309, 732 

agreement to pay enhanced rent by mortgagor when binding on • . . . . 202 

remedies of, for acts likely to render security insufficient 204, 205, 311, 312, 764 

fraudulent conduct of mortgagor cannot defeat interest of . . 287, 312 

adverse judgment against mortgagor does not bind . . . . 309, 310 

when entitled to enter into possession .. .. 305^ — 307, 518,619,790 

entitled to emblements on entering into possession .. .% .. 203 

right of, to custody of title-deeds . . . . . . . . 312, 313 

interrogatories to, in actions for redemption . . . , . . . . 068 

{See Possbssiojt.) 

when may claim dat^ages for trespass . . . . . . . . 319 

light of, to damages in case of wasto . . . . . . 319, 764 

cannot recover anything in excess of injury . . . . . . 319, 764 

not abound to enjoin waste , •• • • •• 220 

stipulation for pro-emptiou .. • . . ^ 224^7^1 

sale or release of equity of redemption by kiortgagor to . . 228, 229, 762 — 752 

when not allowed to enforce personal covenant by mortgagor * . _ . . 278ifc 

obligation of, to reconvey on payment - •• 262, 314, 601, 760^wi, 946, 971 

IVol. l ends teith page^l.] 
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MortgSigee-^conlin tied. 

to return title -deeds on redemption . . 
and to put mortgagor in possession if necessary 
aiiter ulicre mortgagee cvictetl by title paramount 
rights of puisne mortgagee against prior 


i\i^. 

.. 070 

ai4. 401 

su 

2iU 253, 795-709 


right of, to apply balance of proceeds of mortgaged projH*rty to satisfy other debts 


253, 405—969 
258 
200,968 
200 
260 
. ?G0«. 
313 

313 
31» 

100, 314 

314 
007 

314— 31 H 


duo to himself 

not permitted t^> take advantage of his own fraud or neglect, 
estopped from disputing mortgagors title 

but may show that mortgagor's tit le has determiniMl . . . • ♦ 

may put person claiming derivatively from mortgagor to proof of title 
cannot avail hiiuseli of objection which does not invalidate transfer . . 
of leasehold cannot be sued as assignee on the l ovcnants . . 
but liable to pay rent when in possession 
<and also when name entered as teiukiit in landlord's books 
not a trustee for mortgagor 

effect of purchase by, at sale heUl free from iiieunibranees when not in possession 
])urchasing at ex<'cut ion -sale with leave of court . . • • • 

effect of release by, of i)art of mortgaged estate 
{See Release of Sjst i hjty.) 

prior mortgaging with notice is answerable for proe^nsls paiti to w nnig j>ersoi 
cannot afft?el rights of puisne mortgagee by any dealing with projH'rty 
or of third jh rsons by any subsequent arrangement 
j<pl)ointment of receive! 

(»SV«3 R’^ceiveu.) 

HemeduA ol — 

forecdosurc or sale when allowed . . • • 

( Sec Forbclos u ii k . ) 

under usufructuary mortgage 
under equitable mortgage 
(See Eqttttablb Mortoacjb.) 

rights of mesne mortgagee against a puisne mortgagi <• . . • . ^ 971 * 7 fl 7 

when, a trustee foreclosure not allowed . . • • • • - 

not allowed to foreclose or sell in case id mortgage of public undertakings 271, *<72, 
rights of, when mortgaged proi>erty is converted into money 273, 274, 794—795 


318 
319 
314 

.519, 520, 972—973 


264-272. 766*779 

» 

269, 768—769 
270, 745 


power to sell without intervention of court 
(iSte Fuwbr of Sale.) 

w hen entitled to sue mortgagor personally 
(See Pbrsoxal Liability.) 

accessions to mortgaged property, right to 
(^ec Accessions.) 

fixtures, rights of, with regard to . . 

(See Fixtube.s.) • 

good-will, right to , . 

(Sefi Good-will.) # 

ontitlod to compensation money paid lot injury to mortg*ged premises 
right of, to renewed lease obtained by moijgagor 

[ Vol. I ends with page 631. ] 


274—276. 776-786 


77, 277—280,771—776 


.. 283,200,786-788 
283 — 286, 666—667, 744 


282, 666. 744 

273,706 
287, 788* 
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Movtg9Lgm^--^0ncluded, 

when mortgagor renders renewal impossible by purchasing reversion . . 287 

whether entitled to priority over person advancing money bond fide, for renewal 288 — 290 

(See Rbnxwal of Lbasb.) 

mortgage attaches to renewed or substituted title when . . 273-274, 287, 731, 794-795 

substituted security, right to . . . . • • • • 291 — 294. 795 

mortgage attaches to land allotted to mortgagor on partition . . 291, 292 


(See Pabtitton,) 

not bound by fraudulent partition 
or by exchange by mortgagor 
estoppel between mortgagor and, 
estopped from denying title of mortgagor 
(See Estoppdl.) 
expenditure by, when allowed 

for renewal of lease 


292 
. . 292 

29.V~302. 733 
2C0, 201, 908 


1 11, 304, 305, 541, 788-793 
. . 287 


(See Accounts, Improvbmbnts, Mobtgaobb in Possession, Repairs.) 

costs of, added to mortgage -debt unless guilty of misconduct 619, 942 — 944, 971-972, 978 
may exercise rights of owner, when . . • • • • *^98 

has no power to make new lease or alter terms of old tenancy . . 309 

cannot bind mortgagor by release of right of renewal . . . . • • 256fi. 

not bound by subsequent acts of mortgagor . . . . • • • • 

Suite — 

right of, of interest of tenant in common to claim |^rtition . . . . 308 

necessary party in action relating to mortgaged premises . . • . 311 

and in suit involving accounts .. .. •• •• ..311 

but not if his interest not sought to be affected . . • » 308, 311 

right to sue for specific porformance of agreement with mortgagor . . 311, 731 

right to enter .caveat on the ground of forgery of will •• •• 312 

may bring suit for sale, after judgment on claim arising under the mortgage 981, 987 


right to decree for balance of mortgage-money 
of movable property, rights of 

restrained from selling mortgaged property, when ‘ . 

(See Suits.) 

Mortgagee in Possession- 

position of . . 

not a trustee for mortgagor 

relation between mortgagor and, not that of landlord and tenant 
when liability to account as, arises 
jliPlipts by, m 

when mortgagee is said to enter into possession 
mortgagee taking possession only of part of mortgaged premises . . 
when liable for loss to mortgagor, where be refuses to take possession 
position of, when mortgagor in possesBlon under attornment clause . . 
mortgagee taking possession oannot ^ve it up at his pleasure . . 
not entitled to pay rent to mortgagtir af^ notioe of another inonmbrance 

JiighU of — V 

power to appoint receiver .. • • .. 

(8ie Bbobivee.) * 

[ Vol. I mds with page 631 . ] 


608, 901-965 
320 
981—988 


516—519. 800-805 
199, 314 
508, 569 
521—525, 802 
806 

521, 522, 790 
..522,523 
522 
. . 523 

522 

536—536, 804 
519,520,973 
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in PossSEElon— Page* 

entitled to growing crops on taking possession 

Interest of, may be transferred to third person without assent of mortgagor . 626 

liability to account after assignment # • • • . . . . 526 

right to open new mines . . . . . . . . 52g 520 

to cut down timber . . , . . . . , , . 02o 

plant trees . . , . , . . . . , * 52o ' 

Alloivancea to — • 

none for jicrsonal care or professional services . . 32-33, 214, 223 it, 516 617 

{See Accounts.) 

Expenditure hy — 

mortgagee allowed money spent for duo management . . . . 54 1 ^^42 790 

“ due* management,’* meaning of .. .. 545 545 

a percentage on gross collections generally alloTved for expenses of collection . . 642 ' 

to 8upi>ort mortgagor's title or to establish his owti title . . . .542, 643, 701*— 792 


costs of maintaining mortgagee’s title to security against third persons 
costs of action allowed, so as to indemnify mortgagee against loss 
for preservation of property from forfeiture or destruction 
for renewing lease 

costs of insurance, when allowed and to what extent 

mortgagee’s payments may bo added to principal money 

but do not constitute part of principal or interest 

^oes not acquire independent charge for his advances 

not entitled to lien for payments, after releasing security 

can Ciily claim payment for advances in accounting 

unless unexpected charge imposed on property, when ho can sue at once 

when usufructuary mortgagee may sue for payment of revenue 

whether mortgagor personally liable . . 

Repair a-^ 

whether ciititied to allowance, only for absolutely necessary repairs . . 
reference to previous law necessary in construing T. P. Act 
expenses for substantial repairs allowed formerly 
110 change made by»the T. P. Act . . 

necessary and substantial repairs not always distinguishable 
{See Rbpaiks.) 

Improvements^ Allowance for 
(See Improvements.) 

Liabilities of — •* 

for rent of leasehold . . 

cannot acquire irredeemable interest by purchase, when in default . . 
duties of, under sec. 76, T. P. Aot . . . . 518, 52' 

when in possession of mines and quarries 
for wilful waste 

for involuntary waste . . .# 

to keep boilding in good repair • - 

to pay public charges and rents of leaseho^ . . 
to make necessary repairs out ol income 
; extent of liability . . . . 


543, 544 

543 

544. 790-701 

544 

644. 545, 703 

545 
545 
558 
568 

568, 650, 702 
559, 560 
560 
792 


546 

546, 547 

547, 548 

.. 548 

548, 640 

650—557 


.10 S7t» 
tit •• 868,791 

618. 527--&40, 800—605 
688.680 

688.803 
.. 630 
..630 

.. 638,808403 

639.803 
'530 


( Fol. I eadtwi&pageeSi. ] 
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MortgAffM in PotmeBBion--i^otuumd. 

mortgagee to uho be«t endeavours to collect rents and profits 
liability for gross negligence of agent 
not chargeable with gross negligence for net om barking in speculative litigation 
wilful default, what amounts to . . 
for not applying insurance money in reinstating property 
none for mortgagor's own negligence 
nor for damage by tenant properly let into possession 

when paid T©nt to mortgagor after notice of another incumbrance . . 536 

to account for gross receipts after tender . . , . 


Pgae. 
530, g02 
. 531 

531 
532, 533 
544 
531 
529 
538, 804 
. 546 


termination of liabilities . , 


804-805 


{See Aooouhts, Liabilities to render.) 


MortEAfiTor— 

a 

de%ed . . • • . . . . . . . . 735 

ownership resides in, after mortgage . . . . . . 72^ 73^ 206 

right of redemption of . . . . . . . . 206, 747 — 754, 825 

may assign promises subject to incumbrance . . . . 200 

may redeem any one mortgage, without rodoeming separate mortgage on other pro- 
perty . . . . . . . . . . 253. 754—756 

can not be compelled to redeem second mortgagee'who is a party defendant in a suit 

by first mortgagee . . . . . . . . , . . . 950 

right to redeem substituted security . . . . . . 258, 259 

validity of agreement restricting right of redemption by . . . . 207-T-227 

(See Rbdbmption.) 

interested in part of mortgaged property may redeem whole 249 — ^251, 753, 754 

may demand reconveyance from mortgagee on payment . . . . 252, 750, 751, 971 

oanmaintain suit for recovery of payments made under protest . . , , 751 

right of, to title-deeds on redemption . . . • . . . . 970 

implied contracts of, under sec. 65, T. P. Act . . . . 253, 254, 760—763 

right of, to aooessions . . . . . . 254, 255, 758-759 

(See Aooessions.) 

entitled to benefit of renewal of lease by mortgagee . . . . 256, 759-760 

cannot claim charge for improvements . . , . ‘ . 290, 557 

not bound to renew mortgaged lease, where no agreement . . * . , 287 

estoppel between, and mortgagee or transferee . . 295 — 302, 330* 733, 945,968 

(See Estoppel.) 

effect of covenant for further assurance . , . . . . . , 296 

, mortgagee, rights of, against . . . . . . . . 303 

<iSf66 iK^SNB MoRTaAGBE.) 

may claim to be subrogated to mortgagee's rights, when . . . . 348, 830—831 

f cannot ordinarily compel mortgagee to proceed against security first . 350 

can sue mortgagee at once for paying revenue payable by the latter . . , . * 560 

ought to include claim lor overpayments in action lor redemption . . 612, 969, 977 

covenant to indemnily by, extends t^what .. . , .. 279 

personal liability ol . . * •• •• 76— -80, 277 — ^280,770—775 

<<Sse Pbbsokal IdABiLiTy.) ^ V 

none lor costs ol mortgagee unless guilty of misconduct . . . , 619, 943, 962 

[ Fo2. i «ik2< 6^^ 
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XoV^gAgOr^continuetK 

noT for expenses of mortgagt'e for reno\i*a1 unless agreement , , , . 287 

(See Rehjewal op Lease.) 

cannot be compelled to pay expenses of moitgagee unless he seeks to redeem 558, 560. 751 
when usufructuary, c^n recover possession .. .. 251.282,757 

when entitled to immediaf e possession . . . . . , , . , 075 

partition or exchange by mortgagee . . . . . . . . 250 * 

ICortgaiTor in PoBseasion-- 


not a trustee for mortgagee . . , , , , . . ,.100 

act.q done in accordance with usual ooiirsc? by, hind mortgagee . . 200, 205 

pow'er of leasing of , . ... . . . , . . , . 20(* 

where mortgagee estopped from cpieKtioning lease by . , .. .. 201 

right of, to impose easements . . . . . . , . 200«. 

treated as agent of mortgagee for many purposes . . . . 202, 20.1 

may bind mortgagee by dealings with landlonl . , . . . . 202 

not liable to account for rents and profits . . . , . . . . 203 

liability of, when w^rongfully withholding j^ossessiou froni mortgagee 203. 204 

liable for voluntary waste, when . . . . . . 204, 768 705 

may be restrained from i ommitting w*aste . . , . . . 204, 704 

liability on covenant to repair . . . . . . . . . , 204n. 

whether compelled to correct permisflivo waste . . . . , . 2049^. 

emtting timber by, restrained if security insufficient . . , . . . 205 

may be restrained from removing fixtures . . . , . . . . 204 

s%le by, of goods when protected . . . . , . . . . , 203 

(See Mortgagor.) 


Movables, Hypothecation of— 

validity of .. .. .. .. 17.20,108,100 

differs from pledge in w hat respec^t . . . . . . . . 108 w. 

may bo enforced against boifd fide purchasers . . . . . . Ipp 

Movable Property— 

what is .. .. 179,630—043 

pledge of .. .. .. 105. J78— 180 

charge on . . • . . . . . . ^ ^ g40 

(See Pledge.) 

hypothecation of .. .. 108,109,840 

no formalities necessary in mortgage of . . . . . . , . 178 

delivery when essential . . . . . . , . ..179 

every species of, may be subject of moH^gage . . . . , , 179 

mortgage of future . . . . . . . . . . , , 

mortgage of, by insolvent gives valid title when . . . . 194 

redemption of mortgage of, after expiry of time . . . . 201 

right of mortgagee of, to foreclose . . . . . . . . 220 

Fixtures.) 


Maddatatoyam— n 

mortgage by conditional sale in Madras .. .. $ln, 730 

MtttwaUaa- ^ 

power of, to mortgage . • 

[ Fo2. / ends with page 631 . ] 
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Ne^lliTMOa — {See G11093 Neoliosncs.) 

Nei^tlable Instruments-— 

saved from the operation of Chap. Vlll of T. P. Act 
what are 

rights of pledgee of . . 
if choses in action 

Nlawa*— 

a form of Punjab customary mortgage 


Page. 

920 

920-921 

320 

643 


103 


Non-Joinder— Parties.) 


Notloe— 

of transfer of actionable claim, form of 

of assignment of mortgage to mortgagor, whether necessary 

purchaser of equity of redemption not bound to give, to mortgagee 

mortgagor when bound to give notice in England before repayment 

mortgagee not bound to give, of charge to intending purchaser 

different kinds of 

to trustee binds cestui que trust 

to tenant for life does not bind remainderman . . 

to mortgagor before sale ordered action for foreclosure or sale 

distingushed from knowledge 

notice to one joint-tenant if binds all 

denial of notice how pleaded 

burden of proof 

service of . . . . 

‘ (1) Actual notice — 
what is 

suspicious circumstances or general rumours do not amount to 
statement by stranger, whether it amounts to 
mere inaeouraoy does not render, ineffectual 
(2) Constructive notice — 


614-915 
232. 911 
396 
230, 268 
. . 418 

436, 637. 663 
. . 663 

. . . . 663 

• . 964, 967 

. . . . 645 

663 
653 
65^664 
• . 850— -862 

. . 436, 437. 639. 644 
436. 645 
436, 437 
437. 644 


what amounts to 

specific circumstances calling for enquiry necessary 

doctrine of, when applicable 

nothing to do between vendor and purchaser 

English law as to . . • . 

occupation by tenant, of what 

notice from physical condition of property 

instwces of . . * 

when deed is executed in an unusual manner 

doctrine of* not favoured in American courts 

does not apply to commercial transactions 

of agent, principal if affected • . • • . • 

void and voidable deeds as to .. .. 

meaningof** ought ’’inaec. 3, Transfer of Property Act .. 

classifioation of cases giving rise to -Hit.*. 

mortgagee not making reasonable enquiry regarding title-deeds 

mere want of prudence not suflhdent to fbkone with 

neglect of usual or recognised means of knowlodge 

[ VoL I end$ w^ page Mh ] 


436, 437. 637, 645— 66CK 
437. 649. 681 
. . 646 

648 
646 
..646 
. . 648 

.. 647 

*. .. 648 

*. .. 650 

660 

.. ..652 

.. *654 

.. 646 

^7—439. fidB-OSO* 

.. 438 

44^645 
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Notion — conUnufid, Pafft* 

when actual notice of deed is, of its contents 440» 648 

when enquiry would have led to not hing . . ... . . 646 

})OSHession of title-deeds by stranger is, of charge * 440» 648 

whtm possession of land amounts to .. .. 440.649,934 

whether possession must bo actual occupation . » 441, 442, 649, 934 

Vendor remaining in possession whether, of any lUie . . 660 

whether registration amounts to :tl.>»i, 44:i--440, 648. 934 

doctrine of. to be applied with caution . . . , 446, 447 

rules based on the doctrine . , «46, 647 

nature of the rules . . . . . , . . . . 647 

( 3 ) Jnipated notice— 

a hat is . . . . . . . . .... 4;;6, 44H 

law of, contained in sec. 229 of (‘ontract Act . . . . . . 448 

agent for imputing notice, ho>v constituted . . . . 448, 650 — 663 

liiuUod to information in the cournt^ of the transaction . . . . 645, 051 

whore agent implicated in fraud . . . . . . . . 448, 449 

person empio3^ed for purely iiiini»t<u‘ial act, not agent for imputing notice 449, 662 

of notice — 

no distinction between different kinds of . . . . . , 65Ii 

bond fide, purchaser from person taking with notice not affected by it . . 449 

person with notice purchasing from ijoftd fide purchaser protected . . 449, 666 

as affecting priority — « 

lin case of equitable security . . . . . . . . 380. 383 

in Of* -se of mortgage to secure f ut ure advances . , , , 394*— 400 

of registered mortgage against earlier unrcgistcrtid tleed .• — 410 

incumbrancer having notice of earlier <^harge, bedore payment or execution 435, 436 
denial of, how’’ pleaded . . . . . . . . 436, 663 

burden of proof of , . . . . . 380w, 653—064, 934 

Novation— 

dciinition of . . • • • • • • 466, 467 

distinguished from merger . . . . . . . . . . 466 

difftu’ent kinds of . . . . . . • . . 467 

w hero pledge for old debt ami further advance by new Imiid . . 4.07—470 

Occttpanoy-holdinff— 

transfer of . . • • • • • • •• 662-603 

Onus — {See Burobv of Proof.) 

Opening Aooounts — (See accouxts.) 

Oral Aflfreement-- ^ 


whether equitable mortgage is, under Registration Act ... . , 167, 409 

future advances under equitable mortgage may be*covored by subsequent 169, 169 

Oral Bvidenoe— 

not admissible to contradict memorandum iuaequitable mortgage .. .. 153 

but admissible to prove subsequent agreemenif . • . . . • ' 153 

admissibility of, where contract reduced to writing . . • . 194 — 166 

admitted to explain deposit of deeds, Aough memorandum inadmissible 166, 166, 

167,743 

G, LM [ Vol. I endS tpith page 631. ] 66 
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Oral ^ ' Pag^^ 

admitted of acts and conduct to show apparent sale only a mortgage 164~167» 195fi*. 739 
admisBtl^le for aseertaining subject-matter of contract .. .. .. 171 

if admissible to prove variation in coneddera^iion . . ' . . . . « . 735 

of intention not admissible . . . . . . . . ♦ . 739 

Order Absolute— 

when and tow may be obtained by mortgagee . . 601, 616, 946, 966—958 

court cannot go beMnd preliminary decree in making . . . . . 956 

odect of receipt of rents after day fixed for redemption . . . . . . 602 

mortgage-debt discharged on, for foreclosure . . . . 604, 949 

* in suits for redemption . . . . . . . . . . 977 

omission to obtain, consequence of . . . . . . 602w, 953 

whether liability for costs discharged by . . . . . . 619, 949 

pendency of appeal no ground for refusing .. .. .. 950 

how re-opened . . . . . . . . . . 599w. 

limitation for application for . . . . . . . . 948, 958 

OsteuBlble Owner- 

mortgage by, in excess of power . . 
transfer by . . 

nature of consent of real owner to give title on transfer by . . 

OttI— 

incidents of .. .. .. .. 102, 833— 835 

Ouffbt- 

meaning of the word in sec. 3, Transfer of Propeity Act ... . . . . 646 

OvarpnymentB— 

claim for, should be included in action for redemption 
where mortgagor pays debt, without requiring mortgagee to account 
interest on 

mortgagee receiving, liable for costs 

FartiM— 

absent parties— (See Non- joinder^ post), 
mortgagee necessary party in action relating to mortgaged premises . . 311 

not a necessary party in partition-suit . . . . . . 294 

general rule that all persons interested in security or in mortgaged property should 
be joined .. .. .. .. 677,927—932 

in aotiuos by 8ub*mortgagee .. .. .. .. .. 930 

same person cannotAie both plaintiff and defendant . . 930 

in a fresh suit by mortgagee against persons not made part ies . . 935-936 

.Sons VOR FOBROLOSUBR OB SALB — 

all persons interested in mortgage-debt should join as 
any mortgagee refusing to join as pli^tiff may be made defendant . . 
one of several mortgagees may loreUose, when 

aeiignee of mortgagee alone to be plaintiff, whoEre transfer absolute . . 
niiler, iriiexe mortgage is assigned only asNmontity 
tatamidar can maintain action on mortgage 

^ [ VoL I endi ^Bitkpage 631, ] 


, . 678 

678, 579 
277, 679 
.. 580 

.. 580 

580 


612, 969, 977 
.. 612 
564, 565. 977 
.. 977 


423, 681—683 
682-683 
. . 683 
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PtfttMK-conftnttec^. 

wiien unsecured creditor or legateo or nozt-of>ktti may sue ,, 581 

Dtftfidants^ 

mortgagor noetl not bo joinod. when * . . . . . . . , 581 

all x>er8ons interested in equity of redemption to be joined 581, 582, 927— *980 

paramount title cannot be Utigatod . . . . . . T. 583, 930 

purchaser with notice of covenant by mortgagor not to alienate . . 582n. 

when prior mbrtgagee a necessary party . . . . 58,3—580 

if made a party should be redeeinc^d . . . . . . . . 583 

when prior mortgagee made party to action for sale . . . . 583« 584 

])urpose of making him party should be stated . . . . . . 584 

when party joined as holder of subsequent mor(.gage, his rights as prior mortgagee 

not affected by decree . . . . . , . . 585 

jxu'Hons claiming under prior title, sought to be made subject to plaintiff^S so*' ^rity 586 
persons liable to be affected, other than assignees of mortgaged property ,586, 687 

judgment-creditors who have attached mortgaged pro|>erty . . . , 588 

creditor obtaining decree for saU^ in administration -a<‘tion . . , , 588 

owner of estate pledged as collateral security . . . . . . 588 

surety, when he has paid part of debt . . . . . . . . 587 

partner having right of pre-emption, necessary party in England . , 587ii« 

practice, where there are numerous <lefondants . . . . ,587, 930 

representation of contingent interests not necessary . . . . 587, 930 

pro[jer representation of the estate . . . . 587, 588, 927-928 

^Hiridu widow sufficiently represents estate, when . . . . , . ,588 

whether sons necessary parties under Mitakshara .. .. 588,928 

distinction between iiecrossary party and propew party in English practice . . 589 

all subsequent incumbrancers necessary parties in India .. .. 589 

in sub^morlgagec s action for foreclosure , . . . , , , . 581fi. 

in trust-estate . . . . . . • . « . 929 


Non- joinder — 

effect of sale or foreclosure, where necessary parties not joined 690, 929, 932—935 

rights of puisne mortgagee, when not joined . . . . • . 621— -823, 935 

objection of, should be taken at once . . • > . * . . 590 

plaintiff not allowed to proceed, if fact of non -joinder comes out at hearing 590, 932 
but leave to amend granted, as, of courw . . • . • . 5fl0, 691 

of persons of whose interest plaintiff had no n»>tic*e . . . . . . 933 

Rbdkmption-suits — 


proper parties in • • ^ 1^8 — -810, 930-931 


original mortgagor not necessary party in action between mortgagee and sub-mort- 
gagee ,, •• •• •* 808 

sub-mortgagee must be party in suit by original mortgagor , . * 808, 931 

prior moi^gagee as a rule not necessary party in action to redeem subsequent mort- 
gagee . . * . • < . . 809 

co-mortgagor necessary party in suit lor possession of a portion . • . , 244 

third person may be made party, when «. • - 809, 931 

original mortgagee assigning mortgage absolutely, when made party .. 809 

where action by person, not made party to previous foreclosure -suit. . .. 610 

purohaser in execution -sale when sale confiAned after instit ution of suit • « 931-932 

</Sf€e Suits.) * 


[ Vol. I ends mth page 631. ] 
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Piurtltion-> 

by mortgagee not binding on mortgagor 
^ when mortgage attaches to lands allotted to mortgagor on 
whether mortgagee necessary party in action for 
mortgagee may obtain leave to attend as quasi party 
mortgagee not bound by unequal, effected by fraud . . 
whether mortgagee of interest of tenant-in'Common may claim 
suit for, by mortgagee whether maintainable 

Pfttai Ractdatlon— 

lien under, by deposit to stay sale 

Pawn — Plkdob.) 

Fawnaa — {See PLuoasB.) 

Paymant and Satlafaotion— 

by debtor to assignee of aotionable claim 
when such payment must be made 

until accounts taken no, of mortgage from rents and profits 
under protest 

(See Extinction of 8ecuiiities.) 

Paounlary Liability— 

engagement giving rise to 

Paraonal Liability of Mortgagor- 

in simple mortgage 
(See Simple Mortgage.) 
in English mortgage . . 
none in mortgage by conditional sale 
nor in usufructuary mortgage 
unless agreement to the contrary 
when may not be enforced by mortgagee concurrently 
mortgagee cannot enforce, unless able to restore proi)erty 


Page, 
. . 259n. 
291, 202, 47x 
294 
294 
292 
30K 

:m 

HI 


922 

922 

5(14 

751 


76-^80, 772 


10J.772 

81,85,90 

93 

91, 92, 94, 737, 772 
92, 94, 595 
278n. 695 


277—280, 770—775, 962-96:^ 
. . 278 

. . 277 

279, 280, 774 
. . . 774 


where no express covenant to pay 
when mortgagor fails to deliver iiossessiou 
when the property is destroyed 
where mortgagee’s possession disturbed 
when security rendered insufficient . . 
none, if security merely assumes new shape . . 277, 774 

when mortgagor refuses to admit execution before registrar . . . . 278n. 

mortgagor whether liable for mortgage-money only or also for damages 280, 775- - 
for expenses of rei\ewal . . . . . . . . . . 287 

for costs of mortgagee . . . . . . . . 819, 943, 962 

purchaser of equity of redemption, not personally liable , . 280, 281, 772, 963- 

nor purohaser of portion of mortgaged property in suit for contribution . . 371 


for advances by mortgagee for expenditure, when arises . . 

decree enforcing, if sale-proceeds insufficient .. 

when mortgagee releases a portion of mortgaged property . • 

Pertodof Rddemptlon— « 

in suit for foreclosure or sale .. ,, 

in suit for redemption •• . . 

enlargeinent of time» when allowed in suit lo/ redemption 
(8t€ BnaMFTioN, Tna xob PAYMawr.) 

[ Vol. I efide wiih^ 


642, 669, 560, 792 
608, 061_96& 
. . 962 

590— 601, 937^ 940 
616, 975*.976 
/ 616,976.977 
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F«nutrtham— 

conditional sale known in Malabar as 

Fl«»dlagS—{S«e Suits.) 

Pledge- 

definition of 

** ** •• •% 

proper Hubjoct.s of . . 

nature of intorost orei^toti l)y . . 
by parol valid 
of future crops 

distinction betiveou mortgage and 

<listin<;ui8hcd from common law liens, sriviiig only riyht of detent ion . . 

from hypothecation of movables 
when pledgee may use ;^oods pledjjod 
delivery of property wkelher essential 

mere a'jjrooinont to charge movable property does not amount to 
of dociim'^nts of title in case of mercantile agents 
validity of, by per.sons in possession of gof>ds or docuinent<s of title 
liow enforcied 

release of part of security by ploilgec is only extingnishmciit pru tnnto 
destruction of, extinction of security by . . . . . 

whore pledged ship captured liy au enemy 
redcUvory of goods to pledgor for limited purpos(* 

.mere transmutation of prop(;rty does not put an end to . . 

(See Watvbr.) 


bare lien how forfeited 
ilischarge of, by tender 

Statute of Limitations does not affect right of creditor over pledg<^ 
accessions to, to be deliveriHl to pledgor on redemption 
not forfeited if not redeemed within stipulated tiim* 

Pledgee— 

naturt^ of right of 

remedy of, in case of default 

becomes wrong -doer after refusal of proper tender 

not bound to restore goods pledged by joint-oumers, unless all conscnl 

may sue for injury to pledged goods 

measure of damages against pledgor, if pledge wrongfully taken away 
rights of, of negotiable security . , 

power of sale without judicial procos^i, on default of pawnor 
notice of sale to be given to pawnor 

purchase by, himself not allowed . . . . . . . . 

no liability of, for loss on fairly conducted sale 

may sue pledgor on personal covenant for deficit, after sale 

right to sue pawnor and to retain goods pledged as collateral security 

may also sell through court , , 

lien of, extends to necessary outlay for pres^vation of pledge and 
also to extraordinary charges 

English law with regard to payment of c^ls on shares by mortgagee , . 
no right of, to detain pledge for any other debt 
except subsequent advances in certain cases 

[ Vol, I ends with page 631 , ] 


Page. 
81 1). 830 


ior> 

105, 100, 179 
10(1 
178 
177, 178 
100, 107 

107 

108 

107, 17^ 
107 
no 

IH7, 188 
107 
aiOn. 
499 

499 
ri(M> 

500 


r»oo. 501 
501 
50! 
323 
201 

100, 107 
107 
230, 261 
201 
202 
262 
320 
320 

320 

321 
321 
321 
321 
32t 


. . ^ 322 
.. 322 

32J 
323, 324 
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Ptell£M---con/«ntte(2. Pope. 

U 0 O by, of goods pledged without consent of pledgor not allowed . • 324, 325 

when such consent presumed . . . . . • • . 324 

transfer of intorofit by, to third parties . . . . . . . 325 

care and diligence imposed upon . . . . . . . . . . 325 

effect of, parting with possession . . . • . . . . . . 326 

liability to account . . . . . . . . i . . 325, 326 

mode of accounting against . , . , . , , 569 572 

iSee Accounts.) 

measure of damages for wrongful act of . . , , , . 326—328 


Pledgor- 

implied covenant of title by . . . . . . . . . . 261 

* . may assign property in pledge subject to pledgee's right ^ . . . . 262 

interest of, may be sold in execution . . . . . . , , 262 

right of, to accessions to pledge on redemption . . . . , . 323 

Possessioh— 

right of mortgagee to . . .. .. .. 305 — 307,518,519,949 

usufructuary mortgagee entitled to . . . . . . . . 305 

effeot of Buoh mortgagee, not taking . . . . . . . . 519 

right of English mortgagee to take . . . . . . 305, 307 

mortgagee under conditional sale, right of . . . . . . 305, 306 

equitable mortgagee has no right to . . . . . . . . 307 

receipt of rents and profits amounts to taking, when . . . . . . ' 521 

insuring property by mortgagee is not . . . . . . . . 522 

demanding rent, if tenant does not accept mortgagee as landlord . . . . 522 

mortgagee’s duty as to . . . . . . . . . . 522 

(^ee Mobtqagbii in Possession.) 


when mortgagor is entitled to recover . . . . 231, 232, 601, 757, 976 

possession of third party, when it amounts to notice of title 440—442, 649, 650, 934 
(i^eeNoTiOE. Oonstbuotivb Notice.) 

POMMSOry Xiien— {6’ee Lien.) 

c 

Power of Sale— 

law previous to T. P. Act . . . . . . . . 17—19, 786 

under T. P. Act . . . . . . . , 274—276, 776—786 

when allowed to be exercised . . , . . 274, 779 

mortgagee not a trustee of the power for mortgagor . . . 274, 275, 779-780 

but must not exercise it for fraudulent purposes . . . . . . 275 

improper exerciser of, does not invalidate sale . . . . 275. 783 

but renders mortgagee liable for damages . . 275, 784 

purchaser with notice of irregularity when not protected . . . . 275, 783 

mortgagee selling under,, precluded from porohasing .. 276. 780 

but may sell to corporation of which he is a member .. 276 

agent of mortgagee cannot purdiaso . • •• • • 276« 780 

not destroyed or exhausted by abortive sale In professed exorcise ei power .. . 276 

purchase-money, how appropriated i • • .. 318.785 ^ 

of pledgee without intervention of court •• 320' 

mortgagee exercising^ warranty of title ^ .. .. 778 

( Vol.' I^ends u>^i page 631" ] 
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PoW6r of SflilO — contin»e<f. ~ 

where allowed to be exercised 
who own exercise 

who can purchase under, . . . . • 

“ any part thereof meaning of, in set*. 09. 1’. p. Act 
before exerci.se of, notice W'heit nceeKsary 
notice on whom necessary 
w hen debt is tmynble by instalment . . 
sale how' eondneted 
when restrained by injunotitai 
limitation in . . 

after exercise of, mortgagee can sue for defieienev 

mortgage of Mocks and .shares 

liability of mortgagee to account for milc-pri»cocds 

Power to Mortga^re— 

person under disability has n<»t 

ot guardian of pc^rsons under disabilitv 

not generally implied from power to sell 

po\V(‘r to b‘asc heM to include, for a term of years 

powers generally strictly const ru<‘d 

by agents 

by dis4pialili('d propriet<ir uiuler s|K*eial Acts 
(.Scf A<;i3nt,) 

par! MM’sliijt property by ]>artner .. 

corporation tiaimble of bolding land has impliedly 

joint sto4 k couipank^s can mortgage, unless expressly prohibited 

raiUvay t'oinpaiiU's a,nd similar (piasi-public corporations have not 

of eX4MTitor or administrator 

of Mitak'sliara fatluT .. 

of co-sbarev under .MitaUsbara of his share 

of Hindu woMnw 

of j)iana<ring iiu‘nib(>r .. 

of trustee of Kiiuhi n'ligijuis endowment 

of midovallee 

of receiver 

of insolvents 

vof manager under sec. So, Ibuigal 'reimricy Act . . 
of manager of joint t*8t.at.<? 
of mercantile agent to pledge 
pledge by one of two executors 

effect of acts of ostensible ow ners in excess of power 
effect of tem]K>rary injunction on, by defendant . . 


778 

778-779 

780 

780- 781 

.. 781 

781- 782 
782 

782- 782 
784-785 

. , 785 

780 
780 
218. 785 


181. 733 
183, 184 
184--180 
185n. 
180, 187. 733 
187, 188 
.. 064 


.. 188 
189 
189 
189, 663 
190—192, 663 
193, 733 
. . 193 

193 
.. 193 

194 
194 

.. 664 

194 
664 
733 
.. 733 

.. 733 

423, 081 
664 


Pre*emptlon-- 

otti-holder entitled to claim, in case of sale by*{cnmi in Madras 
agreement securing, of equity of redemption mortgagee valid 

Principal— 

what is included by the word 

[ Vol, I ends with page 631 . ] 
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Priority— 

♦ 

' ‘ qui prior est tempore potior esi jure ’ . . . . 379, 381, 391, 392, 688 

rules governing, in English law . . , . . . . . 379-386, 429, 430 

rules governing, in America . . • . . . . . . . . 808 

regulated by time of contract . . . . . . * . . 386 — 388 

whore two or more deeds on same day, determined by order of execution . . 389 

unless deeds themselves show ‘contrary intention . . . . . . 389 

where order of execution cannot be ascertained . . . , 389 — 391 

assignee of part of security entitled to, over assignor, unless contrary intention 391 
of mortgage -debentures . . 392 — 394, 807 

as between debenture-holders . . 393-394 

of mortgage to secure future advances 394—400, 810-811 

rule in England settled by Hopkinson v. Rolt . . 39r) — 397 

purchaser of equity of redemption not bound by subsequent advances to mortgagor 390 
where maximum to be secured, not fixed . . . . . . 399, 400 

where original bond cancelled and fresh bond executed for old debt . . 467 — 470 

ISxeeptions to rule that priority in determined hy order of time — 

(1) as affected by registration .. .. .. .. 406 — 410 

(2) between legal mortgage and equitable security .. .. 380, 416) 

(3) as affected by notice, when property vested in trusti^cs . . 383 — 380, 912-913 

(4) as affected by delivery of possession in Bombay . . . . 410. 411, 808 

(6) conferred by certain statutes .. .. .. .. 411 

(6) lien of co-sharer for owelty , . . . . . . . . . 411 

(7) salvage -liens .. .. .. .. 412 — 415 

(8) crown-dobts .. .. .. .. .. .. ’415 

of mortgagee of old estate whore third i>orson advances money for renewal 288 — 290 

in mortgages of movables .. .. 400,401 

Forfeiture of — 

by fraud, misrepresentation or gross negligence . . . . 416, 808-809 

mortgagee not bound to give notice ; but actual inislcadiiig causes . . 417, 418 

attestation of subsequent deed, without disclosing charge when causes . . 418 

what amounts to negligence, HO as to affect .. .. .. 419,809 

estoppel by negligence .. .. 419,420 

Estoppel.) 


gross negligence of one of several executors or tenants -for -life does not preclude^ 

the others from asserting . . . . . . . . . . 424 

gross negligence, not presumed from mere absence of title-deeds . . 423, 809 

merely leaving title-deeds with mortgagor does not cau^ . . 421, 422, 424, 431 

but mortgagee may be called upon to explain omission . . . . 421 

mortgagee not making reasonable enquiry affected with notice . . . . 422 

mortgagee fraudulently or negligently parting with title-deeds postponed 424, 425 
when mortgagee not diligent in regaining deeds given for roasonalJle purpose . . 425 
registered mortgage not postponed in Calcutta by reason of returning title-deeds 435 
Madras oases on the question of registration . . . . « . 432 — 435 

mere possession of title-deeds by second mortgagee does not give . 421 — 424 

whether omission to search register causes ^ , . . 432*— 435, 443, 809 

mortgagee putting another in position to deceive third person 426 — 428, 809 

cestui que trust not postponed by trustee’s wrongful act . . . . . 423 

equitable mortgagee, when postponed for Emission to give notice « 428, 429 

as between equitable titles .. ... 431 

lVol,Iendsu?^pa0^^ 
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Priority 

logal mortgage in England uhen postponed to sul)i*eqm*iit equitable inortguge . . 
when postponed to prior e<|«itahle estate . . . . * . 41)0, 4*U 

Effect of forfeiture— 

eiibsoqutmt mortgagees how i‘ar btuielited by i>ostponenient i>f juiov n\ortgage 420, 80'* 
when puisne ineiiinbraneor preferred to earlier but not to interiuediate t>nes 420, 8H' 
Notice — • 

priority, when affected by .. .. 4:i"i 

{See Noticr.) 

Onus — 

of proving fai'ts lu^cessarv to displace priority is on pio'siui seeking to do so 42Jt 

Prior Mortyayee— 

obligation of, to reeouvey pro|K'it y ii» puisne luortgagw on re|Wiy!ii<uit 

subsequont incumbrancer, how affec'ted by release of one »)f two se<Mirities by . *tls 

when liable to subsequent incumbrancer, for procectls of pro|M‘rty paid to w rnng 

|)erson .. .. .. .. . :1J8 

right of puisne inortgagcc, not affected by dealings of . . . . , IMP 

inarshalling cannot- be enforced by, of one estate against subsetpuMit mortgagiu* of 

two estates , . . . . . . . . :i4!t». 

not necessary party in action of for«‘cIosure by puisne inortgagi'c ,, 5811, tt27 

{See Parties, hepkndants.) 

consent of, to sale gives e.oni)»let(i‘ title to j>urehas.?r . . , . 5811, 97t> 

prot ^mkIs of such sale, Iumv H.pplie<l . . . . . . 584, 118(» 

w^here no consent, sale can only be subject to rights of . . . . . 5*S4 

rights of, not affected by ]>iiisne mortgagee^ making him a party . . . 584 

is not affected by judgment, w here purpose of making him party n d indi» tiled . 584 


Probate and Administration Act— 

power of executors and adniinistrators under 

application under sec, (Ml cannot Ik* made if estate fully a<lministercd 
{See ExRruToii.) 


Property— 

what is iiicludi'd in 

what kinds of, may be traiisferied 

{See Futuke Property, fciuBJEt ts nv Mortgaok.) 


tl57 
(155 (H13 


Public undertakings- 

sale or foreclosure of, not allowed 
mortgage of, when not allowed 
remedy of njortgagee of . . 


271 ,272, 755 
002 
: . 77U 


Puisne Mortgagee-- 

right of redemption of 241, 242, 755, 700, 71319, 978 

right of foreclosure of . . . . • • • • * , 19>Qf 978 

not allowed to redeem prior mortgage, if unable to foret lose mortgagor 241, 098, 799 
right to demand reconveyance from pr^or mortgagee , . . . . . 253 

mesne mortgagee’s rights against . . * . 209w, 797 

mortgagor purchasing at sale by first mortgagee a<K|uire« subject to rights of . , 392 

• 

I [ VoL I €fids with page 6S1.] 
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Puisne Mortg9^gee---continued. ^ 

6ven after discharge in bankruptcy . . . . • • • • 303 

but not if purchaser at such se^lo conveys to mortgagor after discharge . . 303 

entitled to benefit of payments on account of first mortgage . . . . 303 

otherwise where first mortgage expressly excluded from covenant . . . . 303 

purchase by trustee in bankruptcy of prior mortgage enures for benefit of general 

creditors and not merely of " . . . . . . • . • • 304 

entitled to all rights of prior mortgagee on redemption . . . 242, 348 

remedies of, after satisfaction of prior mortgagee. . . . . . 796— -797, 957 

{See Subrogation.) 

of single estate steps into i)laoe of prior double creditor on redeeming him . . 356 

and may throw his debt on both estates in England . . . . 356—357 

not allowed priority with resyject to his original security over mesne incum- 
brancer . . . . . . . . . . . . 243, 811 

{See Tacking.) 

rights of, on release by prior mortgagee of part of mortgaged estate? . . 318 

rights of, not affected by dealings of prior mortgagf'C . . . . . . 319 

right of, to claim marshalling . . . . . . . . 350 — 357 

(See Marshalling.) 

may claim account and payment out of surplus -proceeds in suit for sale hy prior 

mortgagee . . . . . . . . . . . . 605 

redemption, suit for, by .. .. .. .. .. 608 

rights of, after sale by prior mortgagee when not made party 621 — 624, 929,^933 

doctrine of relation back with regard to after -acquired estate of mortgagor not 
enforced against, without notice . . . . . . 298 — 300 

may not claim charge for improvements, &e., against prior mortgagee . . 290 

entitled to benefit of accessions on redemption . . . . . . 283». 

not personally liable . . . . . . . . , . . . 963 

(See Accounts, Mortgaobe in Possession.) 

Furohase^money— 

vendor’s lion for unpaid .. .. .. 127 — 131,717 — ^721 

(5'eeLiBN.) , 

security attaches to, in ease of conversion of mortgaged property . , 273, 274, 794 — ^795 
(STccSalb.) 


Purchaser— 


from mortgagor allovrod to redeem, notwithstanding agreement to the contrary . . 223 
liability of, to pay unsecured debts of mortgagor . . . . . . 226 

with notice of covenant against alienation by mortgagor, wiiether bound by decree 

made in his absence . . . , . . . . , . 582n. 


i under mortgagee’s power of sale when not protected . . . . . . 275 

mortgagee’s right against, where substituted title .. . . 287,288 

of equity of redemption, how far estopped from denying mortgagee’s title 301, 302, 396 
such purcha^r not personally liable mortgage ., .. S80, 772-776, 9fi 3 

but bound to indemnify mortgagor, where agreement . . 281> 773 

of mortgaged premises entitled to benefit o^ securities paid ofi, although purchase 
afterwards set aside .. .. .. .. 348»349 

rights of, of part of mortgaged property on redemption .. •. 348 


[ VoL I ends 
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PtirollA 80 r — conlinifetf, 

rights of, oil portion of mortgaged estate by mortgagee 

mfirahalUng^ right to claim, by, of one of two mortgaged estates 
cannot bo claimed by, under execution -sale 
rule in case of two or more innocent purchasers 
obligation of, subject to incumbrances * . . 




315-^^18 
301—365, 724-725 
364 


363—368, 724 
721 -722 


( ‘Vcf: M AUSH ALT. IX G . ) 

subsequent acfvances to mortgagor not payable by, of equity of icdeiniition . . 396 

sui!h purchaser not bound to give notice . . . . . . . . 396 

but, may be estopped by conduct from disputing mortgagee's right to recover . . 396 

right of, of equity of redemption tt» claim account from mortgagor . . 514, 615 

suit for redemption l\v, of c(|uilY of redemption, defence .. .. .. 967 

{Ste Accounts.) 


under imjierfeci decree for sale bound to account , if assignment of mortgago only 326 
otherwise, if sale passes mortgagor's interest, though subject to inciimbraneeH .. 626 

rights of, under de< ree for sale . . . . . . 620—624. 969*— 961 

rights of assignei's who have not been joint'd as partit's. as ligainst . , 621—624 

amount payable to, for redemption by ashigiuM* not bound by deeret* . . 625—627 

as between two purehas(*rs, title to equity of redemption determined by priority 

of sale . . . . . . . . . . 623 

of niortgage-security, entitled to redeiiiption-iiioncy it) tin-* extent t»f his interest , . 264 

priorit 3 ’ of, of part of security' from mortgagee . . . . .. 391 

rights of, as against vendor as reganls pa^'inent of incumlnanct's . . 361, 716*717 

( A’c € II A N SFE H K E . ) 


Furohaser for value without notice 

purchaser under exe< ntion-sa.h^ not a .. .. .. 364 

hypothecation of iuovabh‘8 enforced against . . . . . . 109 

mortgage onfon*ed against . . . . , . , . . . 74, 75 

inortgaget^ not entitlefi to enforce mortgage against., when . . . . . . 982 

mere charge or lieu not enforced against .. 104, 120, 1411,843*844 

oquitable mortgage how far mifoiveable against . . . , 163, 746 

rcc'tification, not made to the prejiuliee of . . . . . . . . I67w. 

jiledge of future crops, not tmfon’ed against .. .. 177, 178 

not bound by ratification of voidable contract . . . . . . 182 

claim b^^ mortgagee to after-acquired title, not generally enforced aeaiiul 298 — 30(1 

not affected by notice, although purehasing from person with notice . . . . 449 

jicrson with notice pundiasiiig from, protected . . . . 449 

benefit obtained bv another's fraiul, how far availahle to . . . . 460 

burden of proof . . . . . . . . . . 653*6i>4 

Quasi Negotiable Instruments— 

not included in see. 137 of T. P. Act . . . . , . . * 920 

Railway Company— 


cannot borrow' without special authority' nor give right to possession to mortgagee 189 

Rateable Distribution— « 

right of puisne mortgagee to, of first charge oiftwo funds . . 362 — 356 

(i8ee Mabsh ALONG.) 

Ratifleaton— * 

of voidable contract, how far binding on intermediate incumbrancer . . 182 

[Vol. I ends wUh page 631* ] 
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519, 520. 944, 045 


jywplvwr-^ 

power of appouitmeut of 
power to appoint under Act XVlll of 1866 . . 
in the agent of mortgagor . . # • * 

but when no express provision . . 

appointment ojl, by court in what ca.seH . . r>22, 507w, 770, 

court cannot appoint, at the instance of mortgagor for realizing debt 
powers of 

sale of mortgaged prop<*riy in the hands of 

Reconveyance— 

obligation of mortgagee to execute 


, 972-973 
519 
519 
51 Ow. 
944, 972 
605w. 
944 
960 


252, 314, 601, 750-751 


Rectification-- 

allowed, where instniuiont does not truly express intention of parties 1(»5«, 732 

but not to the prejudice of bond fide purchaser . . . . . . 107 m. 

)>owor of, as a rule exercised only where something more than parol vide nee . . 107 
right to, may be claimed both by mortgagor and mortgagee .. 107, 732 

may bf? set up as defence . . . . . . . . , . 107 m. 

pow’or of, not exerciHe<l at the instan<;o of a stranger . . . . . . 107 

Railemption— 

mortgagor can exercise right of, any lime before foreclosure or sale 
right of, before Transfer of Property Act 
right of, how destroyed 

admission that mortgage has btu^ome irredeemable docss not ])revcnt 
time, not of the essence of contract 

meaning of maxim ‘ ' once a mortgage alw^ays a mortgage 
reMrictions on right of, by agreement at the time of mortgage void 32, 207, 206- 210, 752 
when quaUbed restTictions may be allowed .. .. 220, 227, 7ol -752 

clogging right of, with bye •agreements not allowed . . 210* — 221, 751 -7 o*. 

whether mortgagor bound to pay other debts due to mortgagee on 225, 226, 253, 750-750 
assignee of mortgagor, under no such obligation 
mortgagee entitled to reasonable notice on 
{/^ee COKSOLIDATIOX OF SBC rRlTIE.S.) 

transactions subsequent to mortgage dealing with right of, valid 
release or sale of equity of redemption after default valid 
})ormanent lease by mortgagor to mortgagee, after mortgage 
w’here revonuc^scttleinent has been renewed with mortgagee 
where mortgagee gets any advantage by his own fraud or neglect 
right of, of substituted security . , . . ... 

of usufructuary mortgage . : . . 

Partial redemption ' — ■ 
mortgage must be redeemed as a wdiole 

exceptions to above rule . . ‘ . . . . 245- 

w]io may redeem — 

mortgagor as well as person having any interest in mortgage pro- 
perty .. .. .. . . 237, 238, 616, 763, 82r>~-828 

judgment-creditor o£ mortgagor .. . . .. • • 238 

lessee's right . . , . ^ . . . . , . . • . ♦ 237 


200, 748 
206, 207 
231, 752—753 
. . 228 m. 

208 
208 


22t> 
753 

227, 228 
228. 752-753 
228, 229, 752 

257 

258 
258, 259 
231, 232 

243, 244, 753 
-251, 753,’754 


person claiming derivatively from mortgagor bound to prove title 

[ Voh I end^t tatft jiasfi 631. ] 
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ile^iKiiptiOQ— conttiMfcd. ' pg^. 

prinid facte titlo, sufficient to give right . . . . . . . , 260 

purchaser from mortgagor, although contract to tlu‘ contrtirv . . , . 223 

only person affected by mortgage may • . . . . . . . . 2aH 

grantee under prior voUiuiary conveyance . . . . . . . . 2JiH 

surety or any other j^erson liable to pay either whole or p«rt (d inoitgage* 
debt . . . . . . . . . . 2:iK. 7oa, 

uirsecured creditors and legatees in case of fraud or collusion . . 2311, ffiO 

third pirson to whom right has been expressly reserved . . . . . . 

\vhc!\ puisne mortgagee may redetun purchaser under decree on prior in«»rtgrtgc t’2\ — H2U 
as also purchaser under decree on second mortgug<‘ . . . . . . 623 

puisne mortgagee's right of , . .. . . 241. 242, 750, 706, 700, 076 

rights acquired by . . ,, .. .. .. 2 <2, 243 

where person interested in part of property entitled to re<leeni whole 24**. 2d|, 763 
liijlit of joint tenants under Hindu law . . . . . . . , 251 

right of retvcrsioiuTs of Hindu widow. . .. .. .. 826 

Qnh r of — 

«»rder in which, allowed to several persons . . . . . . 230- 241, 820 

later mortgagee has first right to n^deeiii iiniii«‘diately ptit»r iiicuiiihrancer .. 24(^ 

anterior mortgage cannot be rede<*mcd without reih-cming intcrincdiat(‘ mortgagt^s 600 
tenant for life and remainderman .. .. .. . . 241 

t/ifi y bt cUtimedy udn u- - 

^ inortgagoi’ not entitled to redeem, before due date . , . . 220, 748, 066 

unless mortgagee <lemands payment or eiiter.s into posM'ssion . . 230, 748 

mortgagee cannot withdraw notice requiring payment .. .. .. 230 

light of, CO -extensive with right of foreelosiirc . . . . 227, 230 

proviso restraining redemption for a fixed term enforced . . . . 227fi, 

right of, under HeUhan AgricnlturistH’ Kelief Act . . . . . . 231 

where mortgage not redeemable by immcaliatc }>aiymcnt . . . . . . 231 

when mortgagor acquires new right of . . . , 236 

ajtfM' decree nisi — • 

period allowed for , . . . - . . . . . 5tM>. 603. 016, 075 

{Sic Accounts, Ti>vb I’ou Payment.) 

whether mortgagor entitled to redeem, a.s of cour.se, after time ap{>ointed in 

decree, simply because no decree absolute . . . 500—4100, 947 

whether right lost, if decree for redemption does not expressly order foreclosure 

on default of payment within prescribed time .. 617 — 618 

mortgagor must make proper tender of mortgage-debt . . , . 232 

{See Tkndbk.) 

when money may be deposited in court . . . . 232, 851 

allowed on what terms to assignet‘s of mortgagor not joined as parties, when 

property sold under decree . . . . . . 625—627 

effect of, by puisne mortgagee • . . . 242, 348, 350—357 

(See Puisne Mortoaobb, xMarshallino. &c.) , 

actions for redemption . . • • • • 608—^16, 960 

whether inconsistent claim can be converted into suit for • . • . , , 614 

sal© whdli ordered- in actions for ^ •• *• •• •• 978 

Suits, Pabtibs.) 


22f>. 748. 066 
230. 748 

230 
227. 230 

. . 227fi. 

231 
231 
236 

500. 603. 016, 075 
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Redemption — colluded, 

, mortgagee liable for costa of action for, after refusal of proper tender 
accounting in redemption -suits 
where person not bound by decree seeks, ^ftcr sale 
of movable property . . 


Page, 

236 

Old, 968-969 
627 

261, 628it. 


ReKietratloii— ' 

of transfer of mortgage-security 
of mortgage under Registration Act 
of charges 

of memorandum in equitable mortgages 

of document connecting debt with deposit of title-deeds . . 

of release of security in writing 

priority of registered mortgage over earlier unregistered mortgage . . 
equitable mortgage not an oral agreement within Act . . 

{See Priority.) 

whether, of deed amounts to notice , . . , 433 435^ 

{See Noticb, Conairuciive Notice.) 


.. 72,329 
..U7, 740 
149 
153—156 
158 
458 
406—410 
409 

443—446, 648 


Relaas# of Seourity-- 

mortgage discharged by, by mortgagee . , . . . , ^ ^ 4-,g 

how effected . . . . . , . , ^ ^ ^ 

whether trustee can release portion . . . . , , 45g 459 

guardian of infant cannot . . . . . . ^ 

operation of, may be confined to specified person or claim . . . . ,,459 

stipulation to release portion upon certain payments, where enforced 450, 460 

power reserved to mortgagor to sell part as unincumbered . . . . 460 

effect of release of part by mortgagee, when made with notice of third person’s in- 

♦ •• •• • .. .. 315—318,814 

where release of parcel primarily liable . . _ 

when release prior to transfer to third person . , , ^ .ji y 

whether subsequent mortgagee may claim same rights as purchaser, on release of 
part .. .. .. .. .. .. 

mortgagee s right not affected by release, obtained by fraud or misrepresentation 460 
right of surety on .. .. .. , . . 3I8 

where new mortgage substituted in ignorance of intervening lien, mortgagee -res- 
tored to original priority . . . . . . _ 

except against third persons advancing money subsequent to, and on faith of 

wtease .. ' .. .. .. 461-465 

effect of release placed with third person for delivery upon conditions , 495 

right of mortgagee to pursue residuary legatees of mortgagor . . * 4^5 

mere extension of time for payment does not operate as . . . , ^ 499 


nWIO Mjr UAV* 

mortgagee not entitled to lien for advances after 
{See Waiver.) 


461—465 
. . 465 

. . 465 

466 
593 
558 


partial, in ease of pledge 

e 

rif^t of mortgagor to benefit of, obtained by mortgagee . . 
moftgagox^s rights in case of, by way of rev&uue settlement ^ 
mortgagee's rig^itts when, obtained by mortgagor , , 

[ VoL I {nds wi^ 631 .] 
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RsiMWftl Ot 1j6M6 — continued. Page, 

mortgagor not bound to obtain, in the abisence of covenant . . . , 287 

, where mortgagor rendern, impossible by purchasing reversion , , 287 

exfionses of mortgagee for, allowed , . . . . 544 » 788 

in England mortgagtn) can only add expenses to iuortgage*security 287, 304, 305 
moiigagee cannot bind mortgagor by release of right to . . . . , . 250 n. 

lien of joint tenant and tenant -for -life for fine for . ! , . 121 

Rent— 

(Hind fide payment of, to ilefectivc title-holder . . . . . . . , (|g 9 

paid in advance to mortgagor .. .. .. 088-800 

RentOharffe— ..134 

Repairs— 

extent of mortgagee's lialiility to keep building in good repirir . . .530 

mortgagee 'when bound to make necessary, out of income . . 538, 803 

substantial, mortgagee's claim to allowance for . . . . 548- <550 

claim for, by mortgagee objectetl to by mortgagor in redemption a(?tion , . 887 

Repurchase— 

distinction between mortgage and sale with clause for . . . . 82 — 8i>, 738-738 

terms of proviso of, to be strictly complied with . . , , g;i 

form of . . . . . . . . . . 750 

{iSee Mortgaos.) 

Res Judicata : - 

•as to prior rights not set up by a jmrty in a mortgage suit . . . . , , 93 O 

when mortgagee in a suit for sale takes a money tlecree . . . , ^ ^ 

Retrospective operation— 

of the T. P. Act . . . . . . 882-883, 885 

Roman Law- 

historical sketch of . . . . . . . . . . . , 10 — 1 (( 

priority of mortgages . . . . . . , . 21 

classification of mortgages in later .. .. J 4 , 34 ». 

Rules— 

under sec. 104, T. P. Act. . . . . . . . . . 852 — 896 

Bale- 

whether transaction mortgage or, with condition for repurchase . . 82 — 80 , 738-730 

{See Mortgage.) 

only remedy in case of simple mortgage . . . . . . 283, 288, 785 

right of, in usufructuary mortgage where covenant to pay . . 288, 270, 789 

equitable mortgagee, right of, to decree for . . 271, 746 

only proper remedy, where mortgagee a trustee . . 271, 766 

or where security vested in mortgagor as legal representative of mortgagee 271, 766 

forbidden in case of mortgage of public undertakings . . . . 271, 765 

effect of, at instance of puisne mortgagee . . . . . . 683, 584, 979 

of mortgaged property under decree for . . . . 604, 605, 960—960 

of mortgaged property in the possession of receiver . . . . . . 960 

I for interest only or an instalment .* - . 598 — 594, 605, 960 

order of -- .. •• •• .. 969 

implied oovenant in deed of • • ^ • • • • • • « • 717 

subject to prior charge .. .. •• •• •• 

[ Vol.J ends tSUh page 631 . ] 
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Snle^conUntied, ^ Page- 

disohargc of iiicumbranoes on . . . . . . . , 727-728 

proceeds of* how dispofled. of .. .. .. .. 953*934, 980-981 

conduct aiid mode of . . . . . . . . . , 954* 959 

mortgagor not allowed to object to, on the groiiiul of non-transferability . . 937 

when ordered in fotecloaure action . . 1 . ‘ . . . . 6O4 

when ordered in action for redemption . . . . . , , , 973 

( See Dbcrse i’OB Sale. ) 

whether mortgagee can without redeeming prior mortgages . . 623-624,951,979 

imrchaser at, entitled to what rights . . , , 920 624, 959—961 

effect of, in imperfectly constituted suit, . . . . . . 959-960 

unauthorised sale . . . . . . . . . . , , 999 

{See PUBCHASER.) 

applicability of Civil Procedure Code to, under mortgage decree , . 937-958 

restrictions on mortgagee’s power of selling mortgaged property . . 981 — 988 

restriction extended to usufructuary mortgagee .. .. .. 984 

effect of sale in contravention of old sec 99 of the Transfer of Property Act and 
O. XXXIV, R. 14 of 0. P. C. . . . . . . 985-986 

. o])eration of, under decree where necessary parties absent 582, 590, 620—621, 929, 93)1 
mortgagee may purchase at, with leave of court . . , , 607 


Salvage Uen— (/8ee Lien.) 

security- bond by judgment- debtor, how enforced 

Satf-off 

by debtor against transferee of actionable claim . . 
equitable 

Signature— 

of mortgagor to mortgage -deed . . 
i:i eludes mark 

facsimile of whole name impressed is . . 

sealing equivalent to, where affixed by way of 

Simple Mortgage- 

definition of, in T. I^ Act 
conx^sponds to hypothecation of civil law 
and to equitable lien of English law 
does not vest any estate in mortgagee 
personal liability in, separable from obligation in rem 
mortgagee not boriild to sue for both remedies simultaneously 
})ersonal liability of mortgagor to pay mortgage-debt 
distinction between charge and . . . . ‘ . . 

(<Sfcc CHAnaB.) 

Simultaneous Mortgages - 

priority of, how determined .. 

(See Priority.) 

Small Cause Court— / 

whether debt see^ipd by mortgage sa!eabie by . . 

SoUottm^ • 

lien .44 


984 
568 
917, 918 
940 


I47n, 741 
. . 148n. 

. . 148n. 

. . 148n 


73, 728, 736 
76 

76 

76 

77 

.. 77n. 

76— 80,77^ 

. . 103, 104, 887—838 


389—391 


70n. 


121, 136 
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Speolllo Iminovable Property — 

meaning of, in m ^ c , 58, Transfer of Property Act 
description of . . " . ’ 

Specific Performance— * 

of contjact to mortgage, not cnfortt'd 
ffecus, M hero money has Ik on actually advaiicoU 
whether agreement to mortgage for past dobt cnforooahle 
pt^rson mortgjlging estate without title, bound to pt>rform contract 
title 

rule laid down in sec. 43, Transfer of Property Act 
mortgagee may sue for, of contract with mortgagor 
of cquitablf! mortgage . . 

Stamp Act- 

definition of mortgage in . . . , 

Statute of Limitations — {Set Limttatiox.) ^ . 

Stock-in-trade- 

mortgage of, what it inchulcs 
asgignnicat of 

Subjects of Mortgage— 

every species of immovable property, corporeal or incorporeal, ma^ 
Kccurities on land 

• public undertakings, how far may be 
mere personal right or interest not . . 
salary of public officers may be . . 

{See FrTTTRE PnorERTY.) 

Subject of Transfer. 

properties of any kind except those specified in the Art 
right to future maintenance, if 
expectancy not a 

interest of Hindu reversioner not a . . 

claim for damage for breach after breach not 

pensions, civil, mflitory and political, arc not . . 

meaning of “ object ” and consideration ” in see. 0 of the Act 


.P<fjr«. 
178.730 
.. .. imi 

V .. 70,731 

70 
70m. 

on acquiring 
• 205, 306 

259, 084*666 
.311,731 
747 


105. 180,731 
058. 731 

00, 667-663 
100. 057 
271, 662 
000.661 
.. 00 ] 


055-003 

057 

057*000 

050 

m 

001-002 

062 


Sub-mortgage— 

may be evidenced merely by deposit of title-deeds 
rights of sub-mortgagee 
account in case of, how taken 
judgment, form of, in action by sub-mortgagee 
sub-mortgagee may ask for decree for sale . . 
equitable, how created . . 


204 

204. 732-733, 770, 94|, 067 
527 
508 

604i». 770 
740 


Subrogation- 

defined . . e. . . . 320 

by actual assignment of security . . * ?. . . . . 320 

how assignment effecte<l .. .. .. " ■ ^ •• •• 320 

assignment of equitable mortgage, effected merely by handing ovef title-deeds . . 320 

asdgnee of mortgage takes subject to all equities . . .# 015-— 018 

G, tM [ V<d. I endi tvUh <page 631 .] , 67 
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Subrogation— con<fn««^. — paqt. 

by operation of law, whore one pays another's debt * . , . . 331, 348, 843 

none where part of ^ebt remains’ unpaid .. .. .. 332 

stranger's right to, when mortgage paid off with his money . . 332*342, 707 

to executor’s right of indemnity . . , . . . , . . , 843 

to trustee’s right of indemnity . . . . . , . . . , 843 

> • when corporate bodies borrow in excess of their poMors . . 334-345 

surety, rights of, to . . . . . , , . . . , 342 — ^340 

(fifee SttbBtt.) 

right of tenants for life, leasees, and pnrohasors of part of the estate . . . . 348 

rights of purchaser of mortgaged premises, not under eovenant to pay discharging 
; inoumlmnoeB . . . . . . . . 349, 798 

purchaser may claim, if sale set aside, when . . . . . . 349, 799 

puisne mortgagee, right of , to . . . . 348, 797-798 

mortgagor, right of, on payment of debt, after property has been sold subjeot to 

mortgage . . . . . . 348, 799 

where one of several mortgagors redeems entire mortgage . . 347, 348, 373 

right of single creditor to, on satisfaction of debt of double creditor . . 3r>8 

third person w’hen entitled to, to purchaser’s lien . . . . . . 131 

Marshallino.) 

Subfleciuent Adirances — F utitke advances.) 

Substituted Security-- 

right of mortgagor to redeem 
right of mortgagee to 
{,Bu Mobtgaobe.) 

Substitution— N ovation.) 

Suooessiou Oertifioate Act— 

whether certificate under, necessary in suits on simple mortgage 
no bar to continuation of execution-proceedings by representative of mortgagee 
certificate under, necessary before a personal decree can be made 


08-69, 961 
959 
965 


258, 259,^59 
273, 274, 287, 291-294, 795 


Suits— 

abatement of mortgage-suits . . . . . . ... 

JwrMicUon-^ 

only triable in court within whioh land situated 
practice of Bombay High Court . . 

^practice of English Court of Chancery in cases of lands situated abroad 
where mortgaged premises have been converted into money 
where land in different districts 
peonniary Jurisdiotion, how determined 
for sale of mortgaged jxroperty when necessary . . • • 

Fariiea tn actions for fertdosurt or saU — 

V who should be made . . . ^ . . . . . 

(fifee PABTias, Aooo^pai.) 

Plsadi^ in 0tkmi foi^oredoaure or saltr-^ ^ 

(1) thoii 

[Vd.J efidsiJoUh^^f^^ 


932 


. . 673 

573, 575, 676 
673-576 
676, 677 
. . 677«. 

677 
984-98.5 

677-589, 9^-932 


691.593, 696 





Suits — etnUinucd, 

motley claimod as ^ just allowances ' allowed, although no specitic claim in plaint 
* nor express provision in the order . . . . . . * . 692 

when plaintiff has tw'o or more mortgages on same pro|)criy • . . 693-595, 770 

mortgagee may bo restrained from pursuing all his remedies concurrently when 690 

(2) written statement should state all facts and documents . . 090 

. mortgagor failing to bring forward siiocial circumstances affecting amount due oii 

mortgage, precluded from raising it in taking aocoiiuts . . . . 090 

equitable act*off . . . . . . . . . . 940 

mortgagor cannot deny his own title 300*301 , 596> 945 

legal representative of mortgagor cannot set up paramount title in him- 
self .. .. .. ,, .. ,, .. 600 


judgment — 

form of, in foreclosure-action 
in action by sub-mortgagee 
decree in foreclosure-action 

decree in actions for contribution . . . , . . 

{•ice DbCREE FoU FOttECLOSUllK.) 

account taken of what in forcclosurc-actioii . . 
receiver, appointment of, vhcii made 
procedure in suit for sale 
Jtedem ption^aciions — 

• suit may be brought at any time, before mortgage actually foreclosed 
so* I under po\\ev 
even if suit for foreclosure ponding 
plaintiff in, what must he prove 


597*699, 040 
608 

590-690, 003, 041 
, . . 817 

590-597 
597ri. 972 973 
005 


or property 

010, 980-987 
010-611 
IMiO 


{See Redemption.) 

parlies . . . . , . . . . . OOS-OlO, 930-931 

pkadinge — 

what plaint in redemption-suits should contain .. 011,907-908 

mortgagee entering into possession or assuming control may be charged with wilful 

default, although no claim made .. •• OH 

plaint ought to make tender of amount admitted to be due . . . . Oil 

where suit on ground of lender refused, thc-re must be payment into court . , OH 

over- payments, claim for, must be included in action for redemption 012, 969 

mortgagee may claim unsecured debts when . . . . • • • • 909 

offer to redeem when necessary .. -• •• 011,012 

but court may make decree for redemption although no such offer, if mortgagee 

sets up absolute title .. .. .. •• 012-013 

mortgagor may also claim redemption by way of alternative relief . . 013, 967 

but action not converted into one for redemption, when instituted for purjio.ses 

inconsistent with such relief . . • . . . . • • . . ^ - 914 

mortgagor must prove mortgage, if defendant denies its existence . . 014, 966, 968 

where specific mortgage sought to be redeenuid . . . . • • 614 

defence in, by purchaser of equity of redemption . . % ^ • * * * 

mortgagee may set up agreement to convey equity of redemption? • • • • 908 

mortgagor may fall back on prior mortgages, if alleged consolidated inot^age not, 

proved or is invalid ,, .. • . 016,907 


on 

on 

OH 
012, 969 
009 

on, 012 


proved or is invalid 


[ VoL I ends with page 631.] 
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Suit(i*~-eoncWe<2. Pagt* 

^ecree$ form of . . . . . « . . 615-010, 070 

decree for redemption, incapable \>f enforcement, effect of . . . . . . 075 

redemption decreed on payment of mortgage-debt, nherc mortgagee hay incum- 
bered eeourity .. .. .. 016 

conTeyanee before account taken between mortgagee and sub-mortgagee . . 610 

period of redemption allowed as in foreelosure-Buit . . . . 016 

mortgagor not paying within time fixed . . . . . . ^ . . 616 

judgment, form of, where action by second mortgagee to redeem first mortgagee 
and to foreeloae mortgagor , . . . . 010-617 

judgment, form of, in action for redemption . . . . 970 

diemiesai of suit for redemption, effect of . . . . . . * 617 

effect of non-payment, where decree does not direct foreclosure on default 617, 618, 975 
fresh suit for redemption may be brought when . . 018, 973, 975 

costs of foreoloBuro and redemption-suits .. 018-610, 971-972 

(See Costs.) 

coniribuHfM, suits for . . . . . . 370*372, 83 7 

freak suit when all perbons not joined . . . . . . 621, 935-930 

decree when it operates as estoppel . . . . ; . . . . . 930 

(4fee Mojito aosbO 

in actions to restrain sale under pow<‘r . . . . . . • • 785 

Surety- 

right of redemption of , . , . . . . . 238, 827 

entitled to benefit of all soouiitien taken by creditor . . . . 342*345 

•roditor not bound to preserve securities taken subsequently, foi benefit of . . 345 

vher© subsequent security is taken for guaranteed as well as other debtb . . 345 

claim of, to hccurities arises only when creditor's debt ful]> satisfied . .345, 340 

right of, to securities taken by co -sureties . . . . . . • • ^140 

not entitled to securities given by eo-sureticb to creditor . . • . 346 

principal creditor not entitled to benefit of collateral seeiirit} . . . . 346 

Judgment, form of, in ease of mortgage b^' , . . . . • • • ’^*99 

marshalling in favour of . . . . . . . . . . 358w. 

Diacharge of — 

^herc creditor reliiiquibhes (»r deals improperly with securitieb . . 318, 346, 347 

alteration of contract betw'ecn creditor and principal debtor discharges , . 346 


Surplus Prooeuds— 

mortgage transferred to, when property sold .. .. .. 373,274,981 

moi'tgagee^s right to apply, in satisfaction of unsecured debts . . . 253, 405, 969 

of sale under decree on instalment, may be made over to mortgagee, when . . (*06 

double creditor bound to hold, for benefit of single creditor, when . . . . 358 

* liability of mortgage if, paid by him to wrong jwrson .. .. 318,785 


Taoklng— 

not allowed in India . . 

recognised to some extent in Eoman^law . . • * 

rule of, in English law stated 

corollary :^in * w'hero the equities are equal the law shall pie vail * 

Twmnt— Y ^ ' 

right ... 


402, 811 
401 
27, 401 
27, 401 
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1^eiid«r— 

sec. 38, Contract Act 

• where no place appointed for, debtor must seek outVreditor ^ 
l>ersonal, dispensed with, when • . . • • i 

where person to whom, should be made unknown or caiuiot be found 
must be made to person authorised to receive payment . » 

. where debt assigned, must be made to assignee if debtor has notice 
validity of, tobone of several joint mortgagees 
mere offer to pay by letter not good 

where creditor required to give change, good if no object ion taken . . 
conditional, bad^in law 
when hold to be conditional 

when debtor refuses to pay unless creditor gives stamped receipt 
under protest valid . . 
of part of debt 

if language of, ambiguous question left to juiy in England 
where defence of, set up money must be brought into court 
also where suit brought on the ground of, refu»i*d 
hut not where, ai-tually amounts to luiyment 
omission to pay into court onij* raises question of costs . . 
any imusoii interested in redeeming mortgage may make 
hut mortgagee not bound to accept , from men? stranger . . 

[>ropcr, stops running of interest, if mortgagor keeps money ready . . 


* refusal to acceid, makes mortgagee liable for costs of redeiuption*snit 
u hell .'r refusal of, renders mortgagee liable to action for brcatii of euntraet 
mortgagee in possession bound to account for gross receipts, after |>roper 
notice in ease of tender under sec. 74, T. P, Act . . 
j>roecdure for, where mortgagee is minor 
pledge extinguished by 

pledgee of chattels becomes wrong-doer, after refusal of pro|H.*i 
when valid for rcdemjition 


233 

232 

232, 850-851 

232, 851 
232 

232 

452-454, 740 

. . 23dM. 

. . 233 

233 

233. 234 
;:34 

233 

234 
. . 234 w, 

235 
Oil 
235 
Oil 
235 
235 

232, 233w, 
740, 820-821 
230 
230. 740 
540 
700 
821 
501 
230, 201 
* . 7 10 


Timber— 

what is . . • . . «.• 

growing, tiot immovable proi>erty 

mortgagor in poss«?ssion restrained from cutting. M’hcre . . 
when mortgagee not in possession may sue stranger for cutting 
right of mortgagee in possession to cut down . . 


Time for Payment— 

not of the essence of contract of mortgage 
(iliier, in case of sale with condition for repurchase 
mere extension of, does not impair security . , 
for redemption 


(See Redemption.) 

in decree for foreclosure . . .% 

if may be enlarged at the discretion of oourt . . . . 

whether mortgagor entitled to redeen^ as of course after, 
absolute .. .. .. . 

no enlargement of, merely because decrq| appealed agaP||t 

r VoL I ends with vam 631.1 


(142 

342 

2U5 

311) 


529 


. . 26, 53 

. . 82, 83 

466 
2:K)n, 6l(i 


596- 


589,048-948«057 
Mts.iiii*' decree 

, 599-000,947 

.. UOO 
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Timm for Fmymmit--<onciuded, Page, 

how rccknoued, where original decree confirmed on appeal . . « 600 

may bo enlarged by di»urt pending appeal . . . . . . 600 

application for enlargeifuent of, should befuade to original court 0Uln.» 976-977 

when, expires on holiday . . . . . . . . 001 

enlargoineut of, in redomption*Huits . . . . 616, 976 

order refusing to extend, is appealable . . . . . . 949, .958 


Title-deeds-- 

mortgage by deposit ol .. .. .. 151-153, 168*164> 742-743 

(Sec Equitable Mortoaoe.) 

mortgagee entitled to, when mortgage deals with entire interest . . . . 312 

but mortgagor may inspect, at all reasonable times . . . . . . 312 

mortgagor entitled to recover, on redemption . . 610, 760, 970-971 

effect of loss of , by mortgagee .. .. •- •• 946,970-971 

effect of mortgagee leaving, \vith mortgagor. . .. .• 421-426,431 

what are . . . . . . . . . . . . • . 743-744 

Priority.) 

purchaser of mortgaged property, entitled to .. .. .. 961 

Transfer of Mortgage-debt— 

generally carries security with it., .. .. 71, 72, 667 

Transfer- 

defined . . . • • • • • • • • • • • , 655 

if includes mortgage . . . . . . . . . . 72n., 667 

persons competent to make . . . . . . . . . . 663-664 

what paSses on, of property . . . . . . . . . . 666-668 

Transfer of Property Act - 

' operation of . . . . * • * • • • • • 033-636 

docs not affect what contracts . . . . . . . . . . 636 

retrospective operation of . . . . . . . . 982» 983, 985 

Transferee - 

of securities may enforce tlieiii for what amount . . ^ . 330, 916 

when, takes subject to equities , . . . . . . . 330, 916-918 

when mortgagor estopped as against -h ’ * ■ • 916-917 

minor cannot be a .. •• ^ •• •• ** ^92 

AcsTioNASLii Claim, Purchaser.) 

rights of, of money-decree by mortgagee •• ' ,, 985 

Trees— 

whether in oHgagee can plant ^ ^ .. • • ^29 

if included in Umber . . . . , . . , * . . 643 

■ (iSce T imber.) . ■ 

Trustee— ' . 

not bound by mortgage bjr predcce^r ^ ^ w 301 

when, of Hindu religious endowment may o|eaW vaUd Wo . ; ; , . 194 

mortgagee purchasing eguity of redemption the mortgagor . * 968 

mortgagor in possession is not a . . * ,. ,, 199 

uor;'k^;morl^agee':in;'|^^ ■ V'.' ;,;;:i^;.;314 
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wlWe mortf;a{^e6 a, foroclosuro not allowed.. • 271,76.5 

• Uen of .. .. .. * ]21,419»S45 

power of, to roleaee portion of security * . . , . > . * 4.58, 466 

rfMvi quf trtisl not ]>OMtponed by reason of breach of Iriist by . . . . 42il 

effect of transfer by, without authority .. 423,681*683 

^ .vendor’s right to stand in place of . . . , , , . . . . 710 

Trustee and MortgagM'e Powers Act— 

application of, in exercising power of sale . . . . . . , , 780 

Unpaid Vendor—. 

lion of .. .. .. .. .. 127-131, 7P '21 

how abandoned .. .. .. .. .. 128 t^>.72<t 

{See LiBn.) 

Usufruotuary Mortgage— 

definition of, in T. P. Act . . . . . . . . 02, 730 737 

right to retain posaoR««ion till payment, of the essence of . . .. .. 02 

possessory mortgages excluded by definition in 7\ P. A<t . , , , 02, 03 

( ommon forms of . . . . . . . . . . . . 0.1 

no (personal liability of mortgagor in pure .. .. * .. 03 

but mortgagor may be personally responsible by agreomcul . . 04, 7.37, 772 

although mortgag<e may not sue for lK»th remedies . . . . . . 04 

€uripiAhgp(> leases . .♦ .. .. .. 04 lOU 

(Fiee ZmirasirnEB.) 

redemption of, by payment of money .. .. . 231,232 

when mortgagor entitled to recover poss#»Hsion, in case of . , 231, 232, 766-767 

romedicN of mortgagee .. .. . 269,708-769 

whether any right of sale, whore there is a <’ovenant to ]>ay . . 260, 270 

if mortgagee does not take po^ssesHion, he <annot recover intenwt . . 610 

no account directed against moHgagee under 6tl6, 667, 800 

mortgagor cannot claim reserved rent, when .. .. . .. 668 

distinction between, and lease . . . . . . • ♦ . . 737 

when treated as transfer out and out . . . . . . . 737 

mortgagee restricted from selUngjjjjiMj|||^ . ; .. 084 

Usury- \ 

forms of mortgage, inim|ed to avoid fopsoSfSl-sf * • ^1. 83, 0.'i, 96 

Usury liaws— 

formerly in lovOo .. *• •• •• •• 118, 90 


Vsndor— 

duty of, to pay off subsisting inoombpancos .• .. •* 

• (deeXJvFAiD Vbtoob.) * • 

Volimteer— f . • • 

oftn claim lion only, vlien ^ .. •• •• ' ,i*' 

right of, to claim mafslialfll^rt . • ^ • • • • ^ ^ * * 

t WL I endg mitk vaae QSIA - 
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Wirt«rtr-- 

oper»to« Mt V ttfipAid 71^^107*8 lien » , 
wb»t aiDoimts of Ixmrity liV . . 

mere aocojutonoe of 00 itiity is K poi^BiOty Uen . , 

4 re 4 eliTery of pledge to pledgor lor Hmited psaej^om does not amount to 
by parting witb poflftession, where Hen only posseseory , . 
circumstances constituting .. ,, 

tr of <^anlt, by nibrtgagee 

WaliU-- 


a customary mortgage .. .. .. . ..103 

liability of mortgagor in possession for voluntary • • . • 204, 703*765 

such act may be restrained by injunction . . . . . . 204, 764 

whether mortgagor may be compelled to correct permissive 204n. 

mortgagee's right to damages for .. ^ ^ 310, 764 

mortgagee jnevented from committing wilful . . . . 523, 803 

liability of mortgagee for involuntary .. .. .. .. 530 

whether opening new mines or planting trees by mortgagee amounts to . . 529 

wilful, by kanomdar . . . . . . . . 334 


i, 

467, 470472 
500 
500 
500,501 
501, 773 < 


WOit Indian flotatM- 

allowance to mortgagees of, lor personal trouble , . . . . 214«. 

Hen of consignees of \. .. «. .. . .,120 

^ Wilftil Oetettlt-- 

what is .. .. .. .. .. , 5.32,53.3 

pleadings need not expressly charge, against mortgagee in possession . . .532 

liability of mortgagee for .. .. .. 523,531,560 

account in case of .. .. .. .. ,, ^,97 

mortgagee not charged with, tor not realising actual preceding rental . , 534 

bunden of proving, lies on mortgagor .« . .. 532n« 


0iiripai)igaa- 

derlvation of 

a kind of usufructuar}^ mortgage . . 
different formsof 

lease and di 8 tinguish|^ 

meaning of Imn^t for mortgagee tJH 
when liersonally Habldl||||H 

mortgagee cWgeable With annual 


not pak) 


.. 04n. 

94 
95*100 
96 100, 737 
270 
273 
568 
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